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TO 
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1  HIS  work  has  been  considerably  enlarged 
in  the  present  edition,  chiefly  by  prefixing  a 
Practical  View  of  the  New  Statute  of  Wills, 
and  Suggestions  to  Persons  taking  Instruc- 
tions for,  and  preparing  Wills.  The  Pre- 
cedents have  been  revised;  the  points  dis- 
cussed in  the  Notes  have  received  such  ^rther 
illustration  as  the  latest  authorities  afford, 
and  some  points  of  practical  interest,  before 
unnoticed,  have  been  interspersed.  The 
vmters,  in  again  complying  with  the  demand 
of  the  Profession,  repeated  after  so  short 
an  interval,  for  a  new  edition  of  their  little 
volume,  venture  to  indulge  the  hope  that  if 
it  should  have  already  tended  to  advance,  it 
will  now  more  effectually  promote,  the  know- 
ledge and  practice  of  testamentary  law. 
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IV  ADVERTISEMKNT. 

Among  the  improvements  of  the  present 
Edition  is  a  more  comprehensive  Index,  for 
which  the  writers  are  indebted  to  Mr.  Edward 
Bevir. 

April,  1840. 


PREFATORY  REMARKS. 


Though  many  works  on  Wills,  with  the 
accompaniment  of  Precedents,  are  already  in 
the  hands  of  the  practitioner,  yet  a  porta- 
ble volume  of  short  forms,  not  copied  from 
draughts,  but  originated  with  a  view  to  gene- 
ral applicability,  and  illustrated  by  succinct 
statements  of  the  law  upon  points  of  frequent 
occurrence,  seemed  to  be  still  wanting.  This 
desideratum  the  authors  have  endeavoured 
to  supply — ^with  what  success  the  Profession 
must  judge. 

A  notion  has  unfortunately  obtained,  that, 
while  to  the  preparation  of  a  deed  learning 
and  experience  are  essential,  the  disposition 
of  a  man's  property  by  will  may  be  safely  con- 
fided to  the  minimum  of  legal  knowledge. 
Hence,  the  conveyancer  is  rarely  consulted, 
the  solicitor  is  often  dispensed  with,  and  the 
schoolmaster  too  frequently  called  in ;  or,  if 
the  schoolmaster  be  not  at  hand,  there  is 
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commonly  to  be  found  in  every  village  a 
will-maker  of  equal  courage  and  ability,  the 
collector  or  inheritor  of  exploded  forms  and 
phrases.  This  notion  proceeds  upon  the  two- 
fold error,  that  wills  are  expounded,  not  ac- 
cording to  the  rules  of  law,  but  according  to 
the  dictates  of  common  sense — and  that  com- 
mon sense  is  the  same  in  all  men.  The  rules 
of  law,  when  applied  (as  applied  they  must 
be)  to  wills  thus  imadvisedly  prepared,  often 
defeat  the  intention,  that  is,  the  probable  in- 
tention ;  but  if  those  rules  were  discarded  for 
a  season,  common  sense,  outraged  by  the  con- 
flict of  opinion,  making  one  poor  word,  per- 
haps, the  sport  of  many  contrariant  decisions, 
would  soon  demand  their  restoration.  The 
general  impression,  however,  that  wills  are  not 
amenable  to  the  strict  rules  of  legal  construc- 
tion extended  its  influence  to  the  judicature, 
and  induced  a  certain  laxity  of  interpretation, 
which  confirmed  and  encouraged  the  original 
error.  Thus  confident  ignorance  on  the  one 
hand,  and  judicial  indulgence  on  the  other, 
produced  and  re-produced  blunders  and  ob- 
scurities of  every  shape  and  shade,  which  have 
swelled  the  mass  of  adjudication,  without  ad- 
vancing the  law  as  a  science.  But  we  may 
observe  in  some  of  the  later  judgments  a  ten- 
dency to  establish  a  wholesome  strictness  of 
construction,    to  discountenance   arguments 
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drawn  from  vague  and  speculative  views  of 
the  intention  9  and  to  recur  to  Lord  Coke*s 
''  good  rule^  always  to  judge  in  such  cases, 
(t.  e.  cases  of  informal  wills),  as  near  as  may 
be,  and  according  to  the  rules  of  law  '*  (a). 
By  steadily  acting  upon  this  sage  advice,  by 
shewing  that  the  principles  of  interpretation 
applicable  to  deeds  and  wills,  which  (with 
two  or  three  well-established  exceptions),  are 
the  same  in  their  institution,  are  likewise  the 
same  in  their  application,  the  Profession  and 
the  Public  would  soon  be  taught  that  the 
last  important  office  of  providing  for  the  dis- 
posal of  men's  possessions,  when  death  has 
precluded  the  possibility  of  explanation  or 
correction,  requires  at  least  the  same  degree 
of  information  and  intelligence  which  is  con- 
fessedly necessary  to  the  conveyance  of  a  rood 
of  laud  from  a  seller  to  a  purchaser.  Such  an 
inflexible  course  of  decision  would  tend  to 
abate,  even  in  professional  men,  somewhat  of 
that  confidence  which  now  prompts  them  to 
draw  wills  without  any  previous  study,  relying 
upon  intention  as  the  law  of  the  instrument, 
and  the  liberal  rectifier  of  all  blunders. 

There  cannot,  indeed,  be  a  greater  mistake 
than  that  of  supposing  that  a  very  small 
stock  of  legal  terms,  added  to  a  very  ordi- 

(a)  2  Bulst.  280. 
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nary  education,  suffices  to  accomplish  the 
will-maker.  On  the  contrary,  a  will  is  alone 
capable  of  exhausting  the  science  and  inge- 
nuity of  the  most  able  conveyancer.  It  may 
embrace  every  allowable  modification  of  pro- 
perty, every  possible  scheme  of  dispodtion. 
As  it  is  the  duty  of  the  will-maker,  (at 
least  of  the  solicitor  undertaking  that  office), 
not  merely  to  draw,  but  to  advise,  he  should 
be  conversant  as  well  with  the  various  modes, 
as  with  the  various  forms  of  gift;  prepared 
alike  to  suggest  the  aptest  kind  of  destina- 
tion, and  to  eSect  it  by  the  aptest  words. 
Even  of  those  testators  whose  wills  are  pre- 
pared under  professional  advice,  it  may  be 
safely  affirmed,  that,  while  the  intentions  of 
not  a  few  are  frustrated  by  fisdlure  in  point  of 
expression,  the  intentions  of  a  &r  greater  num- 
ber are  never  elicited  by  presenting  to  their 
consideration  the  arrangements  most  suitable 
to  their  views  and  circumstances.  In  a  large 
proportion  of  cases  the  nature,  as  well  as  the 
language  of  the  disposition,  is  determined, 
not  by  the  deliberate  choice  of  the  person 
who  makes  the  gift,  exercised  over  the  va<^ 
rious  modes  in  which  the  law  allows  him  to 
direct  the  enjoyment  of  his  property  after  his 
decease,  but  by  the  extent  of  the  knowledge 
possessed  by  the  person  who  prepares  the  in- 
strument, which  may  therefore  be  said  to  ex- 
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hibit  the  mind  of  the  framer  lather  than  the 
will  of  the  testator. 

On  the  other  hand,  it  must  be  admitted 
that  the  blame  of  miscarriage  ia  not  unfre- 
quently  attributable  to  the  testator  himself. 
Want  of  explicitness  or  candour  in  the  com- 
munication of  the  actual  state  of  his  property 
or  circumstances,  or  an  obstinate  attachment 
to  some  favourite  project,  may  render  abor- 
tive the  most  judicious  advice.  A  selfish 
economy,  too,  which  calculates  the  present 
fee  and  disregards  the  ravages  of  a  posthu- 
mous Chancery  suit,  frequently  obliges  the 
practitioner  to  rely  upon  his  own  powers 
when  he  would  willingly  avail  himself  of  ex- 
perienced counsel. 

So  fiur  as  the  mischief  springs  from  the 
loose  exposition  of  testamentary  instruments, 
we  have  every  thing  to  hope  from  greater 
firmness  in  the  judicature.  So  far  as  unskil- 
ful penning  is  its  source,  we  must  look  to  the 
increase  of  knowledge  and  tact  in  the  practi- 
tioner. These  it  is  the  object  of  the  follow- 
ing sheets  to  promote,  by  furnishing  him 
with  some  useful  suggestions,  and  guarding 
him  against  some  not  infrequent  errors.  With 
respect  to  the  testator  himself,  indeed,  the 
evil  has  its  root  in  human  nature ;  yet,  even 
here,  some  good  may  be  expected  to  result 
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firom  setting  before  him  a  few  simple  and  ra- 
tional forms  of  disposition,  with  the  conse- 
quences of  indulgence  in  complicated  schemes 
and  capricious  humours. 

As  an  eminent  conveyancer  has  often  been 
heard  to  declare,  that  of  all  the  duties  which 
devolved  upon  his  department  of  the  Profes- 
sion,  that  of  drawing  or  settling  a  will  is  the 
most  thankless  and  improfitable,  while  it  is 
well  known  that  one  half,  at  least,  of  the 
cases  laid  before  counsel  arise  out  of  informal 
wills,  the  preceding  remarks  must  stand  above 
the  suspicion  of  seeking  to  attract  this  re- 
sponsible branch  of  practice  to  the  chambers 
of  the  regular  draughtsman.  The  authors 
trust,  indeed,  that  their  joint  labours  bear  in- 
ternal evidence  of  an  anxiety  to  assist  in  de- 
livering wills  from  the  necessity  of  frequent 
resort  to  counsel  or  to  courts,  by  putting 
plain  directions  into  the  hands  of  the  general 
practitioner.  They  are  not,  however,  vain 
enough  to  think  that  no  error  has  been  ad- 
mitted into  the  following  sheets  capable  of 
producing  the  evils  which  they  deprecate. 

January  7, 1835. 
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PRACTICAL  VIEW 


OF  THB 


NEW  STATUTE  OF  WILLS. 


IN  the  long  struggle  to  enrol  nmong  our  civil  ooierai  am- 

~^  ditionofthe 

rights  the  power  of  testamentary  disposition, —  ^^  '*^- 
one  of  the  last  consummate  fruits  of  a  refined  po- 
licy,— when,  as  war  had  pre-occupied  the  land  and 
superstition  hespoken  the  goods,  every  point  was 
to  he  carried  against  feudal  (a)  or  ecclesiastical 
repugnance,  it  is  not  difficult  to  suppose  that  a 
mass  of  laws  would  be  generated,  neither  en- 
lightened, comprehensive,  nor  coherent.  The 
different  degrees  of  dignity  and  value,  naturally 
attached  by  our  ancestors,  in  times  of  chieflain- 
ship  and  violence,  to  moveable  and  immoveable 
property,  and  again,  as  regards  the  soil,  to  the 
tenure  of  the  sword  and  of  the  plough,  to  freehold 
and  to  leasehold  interests  (b),  and  the  different 

(a)  See  Barrmgton's  Stat.  502. 

(b)  The  feudal  law  took  little  account  of  tenants  for 
years,  occupied,  as  they  were,  in  the  baser  pursuits  of 
husbandry;  and  though  a  large  portion  of  the  landed  pro- 
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jurisdictions  under  which  territorial  and  commer- 
cial wealth  consequently  fell,  embarrassed  the 
growth  of  the  much-coveted  dominion  with  nu- 
merous distinctions,  in  themselves  artificial  and 
arbitrary,  and  in  their  consequences  inconvenient, 
often  unjust.  Under  such  various  and  conflicting 
influences,  both  the  right  of  disposing  and  the 
forms  of  disposition  were  capriciously  modified; 
opposite  codes  were  formed;  the  law,  as  respects 
realty,  continued  too  strict,  as  respects  person- 
alty, grew  too  lax;  and  at  the  period  of  the 
recent  legislative  revision  of  this  interesting  branch 
of  our  jurisprudence,  its  general  characteristics 
were  complication,  diversity,  uncertainty.  To 
what  extent,  and  with  what  success,  a  remedy 
has  been  applied,  it  will  be  one  of  our  objects  to 
shew,  in  the  observations  which  we  are  about  to 
offer  on  the  statute  (c)  "  For  the  Amendment  of 
the  Laws  with  respect  to  Wills.'* 

The  testa-  But  as  wc  do  uot  addrcss  ourselves  to  the  leam- 

mentary 

powCT,  W    ed  reader  exclusively,  it  may  be  useful  to  preface 
domSL***^  our  remarks  upon  the  statute,  by  observing,  that 
the  validity,  construction,  and  effect  of  testamen- 
tary dispositions  are  determined,  as  to  immoveable 
property,  by  the  law  of  the  state  within  which  the 

perty  of  the  kingdom  is  now  held  under  leases  for  yean, 
yet  snch  leases  still  rank  only  m personal  ettate.  (Vide 
|W*/,  p.  5,  n.  (k)  ). 

(e)  1  Vict.  c.  26.    (The  statiite  ia  appended  tothe^e  ol»- 
8ei:?atioiv), 
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subjeet*matter  has  its  fixed  existence  (d) ;  but,  as 
to  i&oveable  property,  which  is  supposed  to  accom- 
pany our  motions,  and  which  really  sympathises 
in  our  fortunes,  by  the  law  of  the  state  within 
which  the  testator,  at  the  time  of  his  death,  had 
his  domidl  or  home  (e).  Hence,  to  a  greater  or 
a  less  extent,  the  self-expatriated  British  subject 
(and  for  this  purpose  a  permanent  residence  even 
in  Scotland  is  expatriation)  stands  excluded  from, 
among  other  natal  and  inestunable  rights,  the  ad- 
vantages held  out  by  the  testamentary  laws  of  his 
country,  which  breathe  the  generous  freedom  of 
its  other  institutions.     The  chief  and  peculiar  comparative 

ircoaOBi  of 

advantage  of  those  laws,  which  he  thus  in  part  25;S55J2ty 
renounces,  consists  in  the  absolute  subjection^*' 
of  1^  his  property,  real  and  personal,  to  his 
ultimate  volition.  The  Law  of  England,  wisely 
directing  its  paternal  care  to  the  great  family 
of  the  state,  confided  private  and  particular  in- 
terests to  the  dictates  of  natural  and  moral  feel- 
ing, and  has  not  repented  of  its  confidence. 
There  have  been  cases,  indeed,  but  such  cases 
are  of  rare  occurrence,  in  which,  under  peculiar 
circumstances,  wills,  unnaturally  injurious  to  the 

(jdf)  Bovey  v.  Smithy  1  Vem.  85:  Brodie  v.  Barry ^  2 
Ves.  &  B- 130:  Birtwhiatle  v.  Vardill,  5  Bam.  &  C.  438. 

{e)  Re  de  Vera  Maraver,  1  Hagg.  498:  Stanley  V« 
Bemes,  3  Hagg.  373:  AnstrtUher  y,  Chalmerey  2  Sim.  1. 
The  original  domicil  from  birth,  early  attachments,  &c., 
remains,  until  abandoned.  See  Somerville  ▼.  Lord  Somer^ 
vine,  5  Ves.  750 :  Munroe  v.  Douyku,  5  Madd«  379. 
Story's  Conflict  of  Laws,  39. 
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near  relatives  of  the  testator,  have  been  success- 
fully impeached,  on  the  ground  of  mental  delu- 
sion (/);  otherwise,  by  our  law,  husbands  and 
parents  may  leave  all  their  property,  without 
question,  to  strangers  (g).  This  unfettered  do- 
minion would,  if  abused,  call  for  legislative  re- 
straint; but,  while  discreetly  enjoyed,  or  rather, 
while  suspended  over  all,  even  the  most  natural 
expectants,  it  operates  more  beneficially  (A)  than 
the  jealous  code  of  a  neighbouring  kingdom,  which, 
by  limiting  the  testamentary  power  to  a  certain 
proportion  (i)  of  the  testator's  possessions,  discou- 
rages industry,  tends  continually  to  a  more  and 
more  minute  subdivision  of  capital,  and  contracts 
the  means  of  promoting  obedience,  gratitude,  af- 
fection, within  the  domestic  sphere  most  adorned 
by  the  exercise  of  those  virtues.  We  now  pro- 
ceed to  the  principal  subject  of  this  Dissertation. 

(/)  See  Dew  v.  ClarkCy  1  Add.  279;  3  Add.  208;  4 
Russ.  511:  Fulleckv,  Atkinson^  3  Hagg.  527. 

(jsi)  See  Rawlins  v.  Goldfrap,  5  Ves.  444. 

{h)  See  Barrington's  Stat.  503. 
French  law  (0  ^  Frenchman  may  bequeath  one  moiety,  if  he  leave 

of  succession,  only  one  legitimate  child ;  a  third  part,  if  he  leave  two ;  and 
a  fourth,  if  he  leave  three  or  more  such  children;  the  de- 
scendants of  any  child  of  the  testator  dying  before  him, 
being  considered  as  one  child.  In  default  of  such  child, 
he  may  bequeath  a  moiety,  if  he  leave  descendants  in  the 
paternal  and  maternal  lines,  or  three  fourths,  if  he  leave  de- 
scendants in  only  one  of  those  lines.  Cod.  Civil,  liv.  3, 
tit.  2,  ch.  3.  It  would  be  well  if  those  who  urge  the 
abolition  of  primogeniture  would  consider,  whether  their 
end  can  be  attained  without  some  restrictive  law  of  this 
nature,  and  whether  such  a  law  would  be  endured? 
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The  new  statute,  whether  considered  as  an  in  what  re 
enabling,  a  restraining,  or  an  expounding  act,  ijRiteredby 
affects  the  previous  scope  and  construction  of  *"^  **'**"*• 
testamentary  dispositions  to  an  extent,  which 
renders  the  study  of  its  provisions  one  of  the 
most  important  duties  of  every  professional  man, 
and  some  knowledge  of  their  general  bearing,  mat- 
ter of  deep  interest  to  all.  They  will  be  found  to 
relate  chiefly  to  the  personal  abihty  of  the  tes- 
tator; to  the  subjects  of  testaofentary  disposition; 
to  the  exercise  of  testamentary  powers  of  appoint- 
ment; to  the  execution  and  attestation  of  wills; 
to  the  revocation  and  alteration  of  wills;  to  the 
doctrine  of  lapse,  in  particular  cases;  and  to  the 
construction  of  wills,  in  certain  respects.  In  re- 
gard to  each  of  these  matters,  the  old  testamentaiy 
rights  are  enlarged,  abridged,  or  modified;  but 
the  predominating  feature  of  the  statute,  and  what 
indeed,  constitutes  its  chief  excellence,  is  the  as- 
similation, as  to  some  points  of  general  import- 
ance, of  the  law  of  real,  and  the  law  of  personal 
estate  (k).    This  has  been  effected,  for  the  most 

{k)  The  term  **  personal  estate,"  as  used  in  the  text,  Temu  '<  er 
includes  leaseholds  for  yearsy  (technically  called,  chattels  &|^d^edl 
reai)f  as  well  as  money,  goods,  &c.,  (technically  called, 
chattels  personal);  and  the  term  '*  real  estate,"  as  there 
used,  includes  almost  all  interests,  not  being  leases  for  years , 
in  land  of  every  tenure.  In  the  strictest  technical  sense,  the 
terms  ''will"  and  **  devise  "  are  appropriated  to  real  es- 
tate; and  the  terms  ''testament,"  "bequest,"  and  "le- 
gacy," are  appropriated  to  personal  estate;  but  the  terms 
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part,  by  allowing  an  ampler  testamentary  domi- 
nion over  the  former;  though,  at  the  cost,  in  some 
nespects,  oi*  privileges,  (not  to  be  lightly  estimated 
in  a  free  country),  before  peculiar  to  the  latter. 
The  intention  of  the  unlearned  testator  is  no 
longer  liable  to  be  frustrated  by  the  feudal  rules 
of  tenure,  (except,  indeed,  that  contingent  re- 
mainders, whether  created  by  deed  or  by  will, 
are  still  destructible)  (/);  the  same  positive  law 
now  regulates  the  will  of  realty,  and  the  testament 
of  personalty;  that  law,  amended,  and  compressed 
within  one  statute  of  moderate  dimensions,  may 
henceforth  be  consulted,  with  comparative  facility, 
by  all;  and  the  difficulties  are  reduced,  in  a  great 
measure,  to  these  which  attend  the  exposition  of 
ajl  written  documents,  and  which,  as  they  some- 
times present  themselves  even  in  perusing  the  act 
itself,  cannot  but  fall  largely  to  the  share  of  a 
man* 8  last  will  and  testament; — an  instrument 
vainly  imagined  to  possess,  whether  from  long 
judicial  indulgence,  or  from  some  peculiar  sane- 
tity  of  character  (m),  the  virtue  of  conveying  the 
clearest  ideas  in  the  loosest  language, 

"  win,"  "  testator,'*  and  "  testamentary,"  are  commonly 
used,  as  in  the  text,  with  reference  to  either  spedes  of  pro- 
perty. 

(0  Vide  note  to  Prec.  post. 

(m)  Wiil3  are  said  to  be  entitled  to  a  liberal  constnictlon 
fil^  the  benefit  of  the  soul  of  the  testator,  <'  Car  le  volunt 
4(1  cbescun  home  serra  prise  ou  construe  en  le  pluis  large 
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The  whole  mass  of  fonner  enactments,  respeet-  Bmeai  of  the 

olastatnte 

ing  wills^  is  repealed  in  the  outset  (n),  and  the  i^^- 
statute  then  proceeds  to  build  up,  partly  on  the 
old  foundations  and  with  the  old  materials,  but 
ifith  unequal  skill,  what  must  long  form  the  great 
institute  of  testamentary  law. 

I.  The  old  distinction,  in  regard  to  the  qualify-  i.  ab  to  thb 

tsstator'i 

Hiff  age,  between  wills  of  real,  and  testaments  of  personal 

O  "O    '  '  ABILITY. 

personal  estate,  and  again,  as  to  the  latter,  be- 
tween the  sexes — a  distinction  which  denied  to  all 
persons  under  twenty-one,  the  power  of  devising . 
real  estate,  (unless  by  special  custom  (o)),  but 
p^mitted  boys  of  fourteen,  and  girls  of  twelre, 
to  bequeath  any  amount  of  personal  estate — ^is 
abolished. 

The  statute  requires  that  every  testator  shall  be  '^^^ 
of  the  age  of  twenty-one  years  (p);  nor  can  this  tt»»t«tute. 
enactment  be  evaded  by  creating  an  express 
power,  to  appoint  notwithstanding  minority,  or 
by  any  other  means.  Married  women,  as  regards 
their  ability  to  make  a  will,  are  left,  expressly,  to 
the  operation  of  the  old  law  (q). 

Here  we  may  be  allowed  to  make  a  digression  summary  of 

manner  que  il  poet  estre  reasonablement  pur  le  benefit  de 
le  alme  de  le  mort."    T.  17.  Henrf  7,  Keihrey  44  b. 

(n)  Sect.  2.  (Sect.  12  contains  a  partial  saving  of  the 
old  law,  aa  respects  petty  officers,  seamen,  and  marine). 

(o)  2  Ander.  12. 

Op)  Sect.  7. 

(q)  Sect  8.     (See  84  &  35  Hen.  8,  c.  5,  s.  14). 
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the  existing 
law,  as  re- 
gards per- 
sonal ability 
to  dispose  by 
wUI. 


Mlnon. 

Married  wo- 
men* 


Persons  of 

unsound 

mind. 


for  the  purpose  of  presenting  the  reader  with  a 
summary  of  the  law>  as  it  now  stands,  in  regard  to 
testamentary  capacity.  The  persons,  then,  inca- 
pahle,  wholly  or  partially,  of  making  a  will,  are — 
1 .  Minors,  without  any  exception  or  qualification 
whatever.  2.  Married  women,  (except  for  the 
special  pur]^)ose  of  appointing  an  executor,  to  con- 
tinue the  personal  representation  to  another  (r),  of 
whose  will  the  feme  is  herself  the  sole,  or  the 
surviving  executrix),  unless  enabled  by  &jpower  (»), 
(which  some  previous  settlement  or  will  not 
unfrequently  confers),  or  possessed  of  property 
settled  to  the  separate  use  of  the  wife  (t) ;  or, 
unless  the  husband  be  banished  by  act  of  parlia- 
ment, or  have  abjured  the  realm,  when  the  wife's 
capacity  revives  (m);  for  though  it  is  true  that 
a  married  woman  may,  with  the  assent  of  her 
husband,  make  a  valid  testamentary  disposi- 
tion of  personal  estate  (x),  not  settled  to  her 
separate  use,  yet,  as  such  disposition  really  de- 
rives its  effect  from  his  sanction,  and  is  not  the 
result  of  her  independent  volition,  it  is  not, 
properly  speaking,  her  mil.  3*  Persons  not 
of  a  sound  disposing  mind  (y),  whether  from 


(r)  Shep.  Touch,  by  Prest.  402. 

(»)  1  Sugd.  Pow.  183. 

(/)  Vide  note  to  Free,  post, 

(tt)  Countess  of  Portland  v.  Prodgers^  2  Vem.  104 :  Ex 
parte  Pranks,  1  Moore  &  Scott,  11. 

(x)  Hearle  v.  Greenbankf  1  Ves.  Sen.  298. 

(y)  See  34  &  35  Hen.  8,  c.  5,  s.  14. 
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idiocy  (z),  insanity,  lunacy,  (unless  the  testa- 
mentary act  be  the  fruit  of  a  lucid  interval  (a)  ), 
drunkenness  (b),  or  any  other  cause  (c);  and 
here  we  may  suggest,  with  respect  to  testators 
of  weak  understanding,  generally,  that  they 
should  be  required  to  give  written  instruc- 
tions, which,  if  evincing  mental  power,  may  be 
useful  as  evidence  of  competency,  in  aid,  at  least, 
of   other    proof.      4.  Persons    born    deaf    and  Perjonsbom 

'^  deaf  and 

blind,  (consequently,  dumb  (d) ),  and,  there-  ^"°'*' 
fore,  wholly  destitute  of  the  common  organs  of 
mental  perception;  for  as  '^wisdom  at  one  en- 
trance quite  shut  out,"  may  still  find  another 
inlet,  or,  once  admitted,  may  remain,  afler  its 
natural  ports  are  closed  against  new  ideas,  no- 
thing short  of  the  original  co-existence  of  these 
functional  defects  can  produce  legal  incapacity: 
though,  of  course,  the  existence  of  any  pecu- 
liarity, in  regard  to  the  personal  circumstances 
of  the  testator,  will  dictate  additional  caution  to 
his  professional  adviser,  as  that,  for  instance, 
of  carefully  reading  and  explaining  the  intended 


(z)  Dyer,  143  b. 

(a)  Beverly's  Case,  2  Co.  R.  123  b. 

(b)  Garthside  v.  Isherwood,  Shep.  Toach.  by  Frest. 
403,  n.  (14). 

(c)  Swinb.  133. 

{d)  Dumbness  is  not,  it  seems,  in  the  present  state  of 
science,  a  necessary  consequence  of  congenital  deafness, 
unless  vision  be  also  originally  deficient. — Conversations 
Lexicon,  Art.  '*  Taubstummenunterricht." 

b3 
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ivin  to  a  blind  testator  (/).  In  aU  the  eases 
comprised  under  this  head>  the  law  proeeedsj 
not  upon  any  narrow  technical  grounds,  but  on 
the  absence  of  intellectual  power,  adequate  to 
form,  and,  by  certain  signs,  to  communicate, 
a  rational  volition  ;  on  the  actual,  and  not  the 
presumable  obscuration  or  disturbance  of  that 
higher  faculty  which  ennobles  and  distinguishes 
man.  As  the  inquiry  must  always  be,  whether  the 
testator  was  of  competent  understanding  or  not, 
this  head  is  virtually  included  under  that  which 

Traitors  and  immediately  precedes  it.  5.  Persons  attainted  of, 
or  outlawed  for,  high  treason  (^);  also  persons 
attainted  of  (A),  or  outlawed  for,  petty  treason  or 
felony  (i) ;  but  as  to  traitors,  of  this  lower  grade, 
and  felons,  doubts  are  entertained  how  far  their 
disability,  as  modified  by  a  recent  statute  (A:), 

Outlaws  and  extcnds  to  real  estate.     6.  Persons  outlawed  in 

feloni  d«  se. 

a  personal  action  (J),  until  a  reversal  of  the 
outlawry;  also  felons  of  themselves,  if  found 
such  by  the  verdict  of  a  coroner's  jury  (»i);  but 
the  disability  of  this  class  of  felons,  and  of  out- 

(J)  Though  this  is  not  essential:  see  Longchamp  v.  Fish, 
2NewR.  415. 

(^)  5  &  6  Ed.  6,  c.  11,  s.  9. 

{h)  i.  e.  on  whom  judgment  of  death  has  beeB  recorded. 
And  see  12  Geo.  3,  c.  20. 

(i)  Plowd.  258,  259. 

Ik)  54  Geo.  3,  c.  145. 

(I)  Godolph.  37. 

(m)  Shep.  Touch.  byPrest.  403,  n.  (16);  Godelph.  37; 
Dyer,  262  a,  pi.  31. 
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laws,  is  confined  to  personal  estate  (n).     7.  A-  AUent. 
liens,  (nnless  enabled  by  naturalization  or  deniza^ 
tion  (o)  ),  but  onlj  as  respects  the  inchoate  titl^ 
of  the  crown  to  their  real  estate,  which  title  they 
cannot  defeat — in  other  words,  the  crown  may 
seise,  after  the  alienage  has  been  found  by  inqui- 
sition, bat  in  the  meantime  (p)  the  lands  pass 
by  tbe  devise;  and  aliens  may  bequeath,  with 
efiFcet,  their  personal  estate  (q),     8.  Persons,  (ao-  Monks,  fro. 
cording  to  the  old  books  (r)),  who,  by  dedicating 
their  lives  to  the  religion  of  the  cloister,  have 
committed  civil  suicide.     But  profession  in  an 
order  of  religion  was  triable  only  by  the  certifi- 
cate of  the  bishop  of  the  diocese  in  which  it  took 
place;  and  as  the  courts  never  took  notice  of  the 
certificates  of  foreign  bishops,  and  as  English 
bishops   now  take   no  notice   of  profession  in 
England,  this  disqualification,  if  it  can  be  said 
to  exist  at  all,  exists  only  in  contemplation  of 
law  (j).     Indeed,  as  superstitious  vows  can  have 


(n)  Shep.  Touch,  by  Prest.  404,  405. 

(o)  Id.  403. 

(p)  See  4  Leon.  84 :  Fourdrin  y.  Gowdey^  3  Mylne  & 
K.  383. 

{q)  Com.  Dig.  "Alien,"  (C.  7.) 

(r)  Shep.  Touch,  by  Prest.  404;  Swinb.  Part  2,  s.  26; 
see  Perk.  s.  502. 

(«)  Before  the  Municipal  Corporation  Act,  6  &  7  Will. 
4,  c.  76,  the  mayor  of  Plymouth  could  not  enter  upon 
tiie  exercise  of  his  functions  until  he  was  sworn  in  be- 
fore the  prior  of  Plympton^  unless  the  priory  were 
vacant. 
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no  binding  force  in  this  protestant  country  (^), 
but  dissolve,  like  the  chain  of  slavery,  before  the 
breath  of  freedom,  profession,  as  such,  (though 
the  act  may  be  criminal  (u)  ),  appears  to  be  sim- 
ply nugatory  here,  and  consequently  unattended 
with  any  disqualifying  effect. 

Thus,  though  the  catalogue  may  seem  long,  it 
appears  that  the  disqualifications  to  dispose  by  will 
are  practically  few,  and  are  either  imposed  by  phy- 
sical causes,  or  justified  by  legal  or  moral  reasons. 


SXTKNT  OF 
THB  TK8TA- 
MCNTARY 
DOMINION. 


ii.AsTOTHB  II.  But  a  far  more  bold  and  sweeping  innova- 
tion consists  in  striking  at  the  ancient  requisite, 
as  regards  real  estate,  of  ownership  in  the  tes- 
tator at  the  making  of  the  will — a  requisite 
founded  professedly  on  the  "  having  "  of  the  old 
statutes  of  wills  (a?),  but,  in  fact,  more  remotely 
rooted  in  the  seisin  of  the  feudal  law  (y) — and 
by  at  once  enlarging  the  testator's  disposing 
power  to  the  whole  extent  of  embracing  all  his 

After-ac-       property,  as  well  real  as  personal,  whether  ac- 


(t)  2  RoUe,  Ab.  13;  Story's  Conflict  of  Laws,  sects, 
94,  96,  97,  104. 

(«)  By  the  10  Geo.  4,  c.  7,  (the  Catholic  Relief  Act) 
males  becoming,  within  this  kingdom,  Jesuits,  or  members 
of  any  religious  order  of  the  Church  of  Rome,  are  liable  to 
banishment  for  life,  sect.  34;  and  see  sects.  28,  29,  30,  31, 
32,  33,  34. 

(;r)  32  Hen.  8,  c.  1 ;  34  &  35  Hen.  8,  c.  5. 

(y)  Year  Book,  Michaelmas  Term,  39  Hen.  6,  fol.  18, 
pi.  23. 
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quired  before  or  after  the  execution  of  the  will  (z).  qniied  pro- 

This  power  expressly  includes  interests  under 

contingent  and  executory  gifts  of  every  kind, 

(without  regard  to  the  fact  whether  the  testator 

was,  or  was  not  ascertained  as  the  object  of  the 

gift)  ;  and  even  rights  of  entry,  though  not  rights  nights  of  en. 

try. 

of  action,  (i.  e.  of  bringing  a  real  action) ;  which 
latter,  however,  by  reason  of  another  recent  sta- 
tute (a),  can  now  rarely  exist. 

On  the  other  hand,  this  enactment  is  rightly  Estaten  not 
confined  to  property,  which,  if  left  to  be  disposed 
of  by  law,  would  descend  to,  or  devolve  upon  the 
heir  at  law  or  customary  heir,  or  the  executor  or 
administrator  of  the  testator  (b) ;  in  other  words, 
to  property,  which,  if  undisposed  of  by  the  de- 
ceased possessor,  would  follow  the  ordinary  course 
of  succession  ordained  by  law,  and  be  liable  in 
the  hands  of  the  successors,  as  his  real  or  per- 
sonal representatives,  to  satisfy  his  debts  and  en- 
gagements generally;  but  an  estate  limited  toEsutestaii. 
heirs  of  the  body,  (i.  e.  an  estate  tail  (c)),  de- 

{z)  Sect.  3. 

{a)  3  &  4  WiU.  4,  c.  27.  S8. 36,  37,  38. 

(6)  Sect.  3;  and  see  sect.  1. 

(c)  Real  estate  of  inheritaBce  can  alone  be  the  subject  what  may  be 
of  a  proper  entail.  When  leaseholds  for  lives  are  limited  *®  **jSr'*  ^ 
to  A.,  and  the  heirs  of  his  body,  he  is  said  to  take  a 
quari  estate  tail,  which  is  barrable  without  observing  the 
particular  forms  alluded  to  in  the  text,  though  not  without 
the  formality  of  a  legal  conveyance,  taking  effect  in  the  life- 
time of  the  quasi  tenant  in  tail.  (See  Hayes's  Introd.  4th 
ed.  177).     If  leaseholds  for  years,  or  other  personal  estate, 
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tdItos,  under  the  peculiar  protection  of  the  legis' 
laiure  (d),  in  an  extraordinary  manner^  and  is  not 
to  be  diTerted  from  the  course  marked  out  on  its 
creation,  without  the  observance  of  certain  appro- 
priate forms  prescribed  by  the  same  supreme  au-^ 
thority.  Tenants  in  tail,  therefore,  cannot  dis- 
pose  by  will,  without  barring  the  entail,  for  which, 
however,  a  cheap  and  easy  method  is  now  pro- 
vided (e) ;  but  the  devise  of  a  tenant  in  tail  would, 
if  he  should  afterwards  acquire  the  fee>  be  effec- 
tual. Still  less  can  the  testator,  by  his  posthu- 
mous act,  defeat  a  title  commencing  in  his  life* 
-^utesin    time,  and  consummated  by  his  death.     Hence, 

joint  tenancy.        ....  .  ,  i.    j     •         •       v 

a  jomt- tenant,  as  such,  cannot  devise  or  be- 
queath; for  the  jus  accrescendi,  incident  to  that 
species  of  tenancy,  vests  at  the  instant  of  his 
death,  and,  to  treat  the  will  as  a  severance,  would 
be  to  allow  it  the  effect  of  a  conveyance  inier 
vioos  ;  but  if  a  joint-tenant,  having  made  a  will, 
which,  but  for  the  joint-tenancy,  would  pass  the 
property,  should,  by  severance,  partition,  or  sur- 
vivorship, become  the  owner  in  severalty  of  the 
whole  or  part,  divided  or  undivided,  his  previous 
devise  would,  of  course,  be  operative.  In  short, 
under  the  sweeping  power  conferred  by  the  sta- 

be  limited  to  A.  and  the  heirs  of  his  body,  he  takes  at  once 
the  absolute  property,  just  as  he  would  take  it  under  a 
gimple  indefinite  gift. 

(d)  13  Ed.  1,  c.  1.  (Statute  de  donis  condUionalibus). 

(«)  3  &  4  Will.  4,  c.  74  (England  and  Wales);  4  &  5 
Will.  4,  c.  92  (Ireland). 
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tale»  a  man,  by  bis  will,  executed  presentlj^  may 
dispose  of  all  tbat  can,  at  bis  deatb,  be  jastly 
denominated  bis  own,  but  be  cannot,  by  will,  at 
onee  exercise  tbe  disposing  power,  and  create  tbe 
subject  of  disposition. 
It  would  follow  from  tbe  above  extension  of  55}»fap*  ^ 

opention  or 

the  devising  power,  (unaided  by  anotber  enact-  J^S^^jT 
ment  (/),  to  whicb  our  attention  will  be  directed  ^"*** 
in  tbe  sequel),  tbat  a  general  devise  of  real  es- 
tate must  bave  an  operation,  commensurate,  at 
least,  witb  tbat,  wbicb,  under  tbe  old  law,  was 
peculiar  to  a  general  bequest  of  personal  estate — 
the  operation  of  passing  whatever  property,  fall- 
ing within  the  terms  of  the  gift,  may  belong  to 
tbe  testator  at  his  death.  Thus,  a  devise  of  all 
the  testator's  lands,  or  of  all  his  lands  in  a  par- 
ticular county,  parish,  or  occupation,  or  held  by 
a  particular  tenure,  would  draw  to  itself  all  future 
acquisitions  of  the  given  description,  from  what- 
ever source  derived.     This  potency  of  a  general  -suggests 

.  whatcau- 

devise  may  surest    tbe    expediency,   in   some  tiom. 
eases,  of  providing  for  the  eventual  acquisition  of 
real  estate  by  the  testator,  and  in  others,  of  cau- 
tiously restricting  the  devise  to  property  already 
acquired. 

Copyhold  and  customary  estates,  to  which  the  copyhoidand 

customary 

testator  is  entitled  as  a  devisee  or  surrenderee,  but  estates, 
to  which  be  has  not  been  admitted,  may  now  be 
devised  without  his  previous  or  subsequent  ad- 


(/)  Sect.  24. 
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mittance  (^).  The  statute  embodies  and  amends 
the  proyisions  of  a  former  act  for  superseding 
the  necessity  of  surrendering  copyholds  to  the 
use  of  the  will,  so  that  no  surrender  is  needed 
to  give  effect  to  a  devise  of  copyholds,  or  of 
any  other  species  of  customary  estates  (A),  unless 
the  surrender  he,  as  it  is  in  the  case  of  a  joint- 
tenant  or  of  a  feme  covert,  something  more  than  a 
formal  (t)  requisite.  The  statute  also  confers  a 
devising  power  on  such  copyhold  and  customary 
tenants  as  were  before  restrained,  by  the  parti- 
cular custom,  from  devising  {k). 
Estates  r^r  Estates  pur  auter  vie  (as  leases  for  the  lives  of 
others  are  technically  called)  have  likewise  re- 
sumed their  former  position  (/);  except  that  the 
extension  of  the  devising  power  to  interests  which 
would  have  devolved  to  the  heir,  (meaning,  of 
course,  the  heir  general),  may  be  considered  as 
impliedly  denying  the  power  of  testamentary  dis- 
position to  quasi  tenants  in  tail  of  lands  held  pur 
auter  vie,  (of  which,  as  not  being  regularly  entail- 
able, entails  were,  and  still  are  barrable  by  an  or- 
dinary (m)  conveyance),  and  as  having  thereby 

(^)  Sect.  3;  and  see  ss.  4,  5. 

(A)  Sects.  3,  4,  5. 

(t)  Porter  v.  Porter,  Cro.  Jac.  100:  Gale  v.  Gale,  2 
Cos,  136 :  Doe  v.  Bartle,  5  Bam.  &  Aid.  492 ;  1  Dowl.  &  R. 
81:  Doe  v.  Ludlam,  7  Bing.  275;  5  Moo.  &  P.  48:  Doe 
V.  Bird,  5  Bam.  &  Ad.  695 ;  2  Nev.  &  Man.  678. 

(*)  Sect.  3. 

(/)  Sects.  3,  6. 

(m)  Ante,  13,  n.  c. 
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finally  disposed  of  any  lingering  doubt  respecting 
the  incompetency  of  such  tenants  to  defeat  the 
quasi  entail  by  will. 

This  portion  of  the  statute,  which  has  given, 
expressly,  to  the  testamentary  power  all  the  scope 
of  which  it  appears  to  be  fairly  susceptible,  must 
always  be  considered  as  the  most  valuable. 


III.  The  exemption  of  testamentary  appoint-  m.  as  to 
ments  from  the  necessity  of  referring  or  alluding  cisb  of  tU 
to  the    power,  or  its   subiect,  or  of  otherwise  powers  o» 

*  J         '  APPOINT- 

indicating,  expressly  or  constructively,  an  in-  "■"'* 
tention  to  appoint,  by  virtue  of  a  power,  as 
distinguished  from  an  intention  to  devise  or  be^ 
queath,  by  force  of  an  interest,  may  also  be  con- 
sidered as  extending  the  range  of  testamentary 
dominion,  while  it  extinguishes  a  prolific  source 
of  litigation;  for  the  distinction  was  too  refined 
to  be  appreciated  by  ordinary  testators,  and 
many  a  testamentary  appointment,  therefore, 
either  failed,  or  was  capable  of  being  supported, 
only  by  extrinsic  evidence.     But  now  a  gift,  in  —byagene^ 

,        rel  devise  or 

general  terms,  acts  indifferently  upon  ownerships  bequest, 
and  powers  (»),  (whether  the  power  was  created 
before  or  after  the  statute  came  into  operation), 
unless  the  power  be  confined  to  specific  objects  (o), 
whether  individuals  or  classes,  (as  in  the  instance 

(n)  Sect.  27. 

(o)  Id.  (Note  the  words  of  this  section — *  *  in  any  manner 
he  may  think  proper''). 
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of  a  power  to  appoint  in  favour  of  A.,  or  in  farouf 
of  the  children  of  A.),  and  then,  there  must  still 
be  a  reference  to  the  power,  or  some  equivalent 
denotation  of  the  intention  to  exercise  it  (jp). 
After-ae-  It  should  sceni,  that  the  operation  of  a  general 

quired  gene- 

rai  powers,  gjf^  upon  general  powers,  must  be  determined  by 
analogy  to  its  effect  upon  after-acquired  property, 
strictly  such;  and  that,  consequently,  where  a 
general  power  of  appointment  is  given  to  the  sur- 
vwor  of  A.  and  B.,  the  power  would  be  well  exer- 
cised by  a  general  devise  or  bequest  contained  in 
the  will  of  A.,  though  made  in  B/s  lifetime,  if  the 
testator,  by  surviving  B.,  should  eventually  become 
the  donee  of  the  power  (q) ;  and  that  the  same 
principle  would  extend  even  to  the  case  of  a  general 
power  given  to  the  testator  by  an  instrument  not 
in  existence  at  the  making  of  his  will.  But,  as 
it  may  be  thought  that  the  enactment  which  makes 
the  will  speak  and  take  effect,  ''  with  reference  to 
the  real  estate,  and  personal  estate,  comprised  in 
it,**  as  if  executed  immediately  before  the  death 
of  the  testator  (r),  does  not  accurately  hit  a  case 
where  the  question  relates  rather  to  the  donee 
of  the  power,  than  to  the  subject-matter  of 
the  appointment,  it  may  be  prudent  in  practice 
not  to  treat  the  point  as  beyond  controversy, 
until  a  judicial  opinion  has   been  pronounced. 


(p)  See  Lempriere  v.  Valpy,  5  Sim.  108. 
(q)  Sects.  3,.  24,  27. 
(r)  Sect.  24. 
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Nor  can  the  pnnciple  be  extended  to  the  ease  of 
a  married  woman^  who,  under  a  testamentary 
power  limited  to  arise  if  she  should  survive  A., 
assumes  to  dispose  by  a  will,  executed  during 
ooverture,  and  in  the  lifetime  of  A.,  whom  she 
afterwards  survives;  for,  as  a  married  woman  can 
make  no  vnll  whidi  she  could  not  have  made  be- 
finre  the  statute  (f),  the  power  still  furnishes  the 
only  reason  and  measure  of  the  dispensation  with 
the  incapacity  of  coverture. 


IV.   While  the  old  law  studiously  roarded  iv.  as  to 

THB  BZBC1 

devises  of  real  (or  rather  of  freehold)  estates,  t)y  ][j^»^^^ 
prescribing  certain  formalities  of  execution  and  ^^^^ 
attestation  (t\  it  was  altogether  indifferent,  on  state  of 

^  '  old  law. 

these  points,  as  to  bequests  of  personal  estate. 
There  were  two  objects,  therefore,  to  be  accom« 
pUshed  :  first,  to  render  the  law,  in  this  respect,, 
uniform;  secondly,  to  render  it  simple  and  cer- 
tain. We  shall  see  that  the  statute  has  achieved 
the  former,  but  fallen  short  of  the  latter. 

The  statute  requires  that  wills,  of  every  de-  The  new 
scription,  (except  wills  of  personal  estate  made 
by  soldiers  in  actual  service,  and  by  mariners  or 
seamen  at  sea  («),)  shall  be  signed  at  the  foot 
or  end  of  the  instrument,  by  the  testator,  or 
some  person  in  his  presence,  and  by  his  direo- 

(#)  Sect.  8. 

(t)  29  Car.  2,  c.  S,  s.  &. 

(«}  Sect.  11,  and  see  sect.  12. 
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tion;  which  signature  is  to  be  made^  or  acknow- 
ledged, before  two  or  more  witnesses,  who  are 
to  be  present  at  the  same  time,  and  are  to  attest 
and  to  subscribe  the  will  in  the  presence  of 
the  testator  (as)  ;  but  the  concluding  member  of 
the  section  declares  that  no  form  of  attestation 
shall  be  necessary.  The  terms,  in  which  these 
essential  ceremotiies — ceremonies  to  be  observed 
by  all — are  enacted,  seem  but  ill  adapted  to  convey 
the  requisite  information,  promptly  and  clearly, 
eit-her  to  the  professional  or  the  popular  mind. 
Biit  we  shall  best  consult  the  practical  design 
of  this  work,  by  abstaining  from  speculation  on 
the  various  questions  to  which  this  enactment 
may  give  rise,  and  by  proceeding  at  once  to  indi- 
cate, as  briefly  and  distinctly  as  may  be,  those  ob- 
servances, which  a  safe  exposition  of  the  statute, 
and  a  due  regard  to  the  authentication  of  the 
rights  of  property,  seem  to  enjoin  or  strongly 
recommend. 
1.  Signing  by,       1 .  The  tcstator  should  siffn  his  name,  at  leneth, 

orforthetes-  °  '  o     ' 

tator.  underneath  the  last  line  of  the  will,  (a  signature 

placed  elsewhere  than  at  the  foot  or  end  of  the 
will  being  of  no  avail  (y),)  or,  if  unable  to  write 
his  name,  should  cause  some  person,  in  his  pre- 
sence, so  to  sign  his  (the  testator's)  name;  for 

\  ^      ■  ■!         ■  ■       ■      ■-■-  ■■■■■—  .1     —         ■        -     ■  ^       ■  ■  ■  ■■■  ,  II  _■■■■■■■■■■  ,        ,  — 

r 

(x)  Sect.  9. 

(y)  In  the  goods  of  Millard^  Prer.  C.  of  Cant.,  1839, 
( — will  written  on  two  sides — signed  at  the  bottom  of  first 
side  only). 
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the  foot  (e)  ),  it  is  quite  unoecessaiy  to  sigii>  or 
to  aeknoTvledge  the  signing,  of  any  other  than 
the  last  sheet,  in  the  presence  of  the  witnesses, 
a  Diiciosure       3.  Thoush  it  is  not  essential,  that  either  the 

of  thediarac-  ° 

mummt^'  P^^"*®^»  if  any >  ^ho  signs  for  the  testator,  or  the 
witnesses,  should  have  the  slightest  knowledge  of 
the  nature  of  the  document,  (for  even  while  ^^ted- 
Ueatwn,  now  expressly  aholished  (</),  was  a  l^al, 
though  an  empty  sound  («),  the  testator  might  have 
heen  silent,  if  not  deceptive  (/),  upon  that  point); 
yet,  unless  thare  he  some  strong  motive  for  con- 
cealment, the  testator  will  do  well  to  declare  that 
the  document  is  his  will^  or,  as  the  case  may  he, 
a  codicil  to  his  will.  It  is  desirable  that  the  se- 
veral sheets,  if  more  than  one,  composing  the 
will,  should  be  attached,  or,  at  least,  be  present 
together  at  the  time  of  execution  (^). 

4.  Presence,        4.  The  witnesses  must  be  simultaneously  (A) 

and  fulMcrip-  ^  i        • 

tion^^^uie  present^  when  the  signature  of  the  testator,  or  his 
acknowledgment,  is  made;  the  testator,  and  the 
witnesses,  should  be  within  sight  and  hearing  of 

(c)  See  22i^«v.  Price,  IDougl.  241;  fTiMor  ▼.  ProM, 
2  Brod.  &  B.  650;  5  B.  Moo.  484. 

(d)  Sect.  13. 

(e)  British  Museum  ▼.  White,  6  Bing.  310;  3  Moo.  & 
P.  609:  Wright  v.  Wright,  5  Moo.  &  P.  316. 

(/)  Trimmer  v.  Jackson,  4  Bum's  Ecc.  L.,  6th  ed.  130. 

{g)  See  Bond^,  Scawell,  3  Burr.  1773. 

(h)  In  the  goods  of  Bligh,  Prer.  C.  of  Cant.,  1839,  (— nill 
acknowledged  at  several  times  to  the  witnesses,  apart  firon 
each  other). 
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each  other;  nor,  (although  the  statute  does  not  saj 
that  the  witnesses  shall  subscribe  at  the  same  time^ 
or  in  the  presence  of  each  other^  as  well  as  of  the 
testator^)  should  the  three  separate  till  the  wit- 
nesses have  both  subscribed.  Sudh  subscription, 
which  must  be  in  the  witness's  own  hand-writing, 
should  contain  his  name  at  length,  (though  a  nuufk^ 
which,  as  we  have  seen,  even  in  the  case  of  the 
testator,  satisfies  the  statute,  would  be  a  sufficient 
subscription  by  a  witness  (t),)  also  his  abode  and 
quaUtj.  The  witnesses  are  required  to  attest^  as 
well  as  to  subscribe.  What  must  have  been  un- 
derstood by  the  attestation  here  contemplated,  is 
that  mental  obsenration  (k)  which  enables  men  to 
testify  concerning  matters  transacted  before  them, 
were  it  not,  as  we  shall  presently  see,  that  the  cour 
struction  which  implies  this  intellectual  requisite 
is  irreconcilable  with  the  mere  animal  agency  ex- 
pressly declared  to  be  all-sufficient  by  a  subsequent 
provision,  and  that,  consequently,  the  solemnity 
of  attesting  may  now  be  fulfilled  by  corporeal 
presence  alone.  With  respect  to  the  number  of 
witnesses,  the  statute  has  fixed  no  maximum; 
and  some  professional  men  conceiving  that^  whore 
real  estate  is  concerned,  there  may  yet  be  magia 
in  three  witnesses  (Z),  still  assemble  the  old  comr 

(t)  Harrison  r,  Harrison,  8  Ves.  186:  Addy  v.  Grix, 
Id.  504. 

(*)  Harris  v.  Ingledew,  3  P.  Wma.  91. 

(0  See  29  Car.  2,  c.  3,  a.  5,  **  three  or  four  credible 
witnesses." 
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plement;  but  this  practice  is  injudicious,  as  tending 
to  increase  the  danger  of  miscarriage,  and  the 
difficulty  of  proof. 

5.  Mcmormi-      5 .  No  attestation  clause  appears  to  be  necessary. 

tation.  Such  is  conccived,  at  least,  to  be  the  true  result  of 

this  somewhat  obscure  section  (m),  made  darker  by 
the  last  explanatory  adjunct.  But  a  formal  memo- 
randum should'  always  be  added,  as  well  because 
the  position  just  laid  down  is  disputable,  as  in  order 
to  facilitate  probate,  (which  would  not  otherwise 
be  granted  without  a  special  affidavit,)  to  afPord 
evidence  of  title  to  the  property  devised,  (for 
a  purchaser  would  otherwise  require  a  statu- 
tory (n)  declaration  by  the  witnesses,)  and,  lastly^ 
to  fix  the  attention  of  the  witnesses  upon  the 
facts  which  it  is  expedient  that  they  should  cer- 
tify, and  which,  having  thus  certified,  they  could 
not  afterwards  so  effectually  deny.  This  clause 
should  express  that  the  instrument  has  been 
signed,  (not,  as  heretofore,  ''  signed  and  puh- 
luhed^'  for  no  publication  is  requisite  (o),)  by 
the  testator,  (or,  as  the  case  may  be,  signed 
by  a  designated  individual,  in  his,  the  testator's, 
presence,  and  by  his  direction,)  as  the  last  will 
of  the  testator,  in  the  presence  of  the  witnesses, 
present  at  the  same  time;    also,   that  the  wit- 

(m)  Sect.  9. 

(n)  5  &  6  Will.  4,  c.  62,  (for  the  abolition  of  uimeoes. 
sary  oaths), 
(o)  Sect.  13. 
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nesses  have  subscribed  in  his  presence, — so  far 
the  memorandum  would  record  matters  which 
are  of  the  very  essence  of  the  execution — and 
(it  may  be  well  to  add)  in  the  presence  of  each 
other.  At  the  foot  of  this  memorandum,  and 
not  elsewhere,  the  witnesses,  having  first  per- 
used it,  should  sign  as  directed  under  the  pre- 
ceding head. 

6.  As  witnesses,  being  either  objects,  or  mar-  ^^  §P^^^" 
ried  to  objects,  of  the  testator's  bounty,  abso-  °•■^• 
lately  forfeit,   by  the  act  of  subscribing,    the 
benefits  intended  for  them,  they  are  of  course 
improper,  though  sufficient  (p)  witnesses;    and 

the  persons  selected  for  such  a  duty  should,  as 
will  naturally  occur,  be  intelligent,  as  well  as  in- 
different persons,  but  may,  if  they  can  exert 
enough  of  mechanical  enei^  to  scratch  or  blot 
the  paper,  be  defunct  in  mind,  and  bankrupt  of 
character ;  for  both  mental  and  moral  unfitness 
to  attest  are  excused  {q). 

7.  ALL   testamentary   papers,    without    ex-  7.  unim- 
caption,  must  be  executed  and  attested  in  the  ?«»*V^^'  ^ 

'^        '  the  statutory 

mamier  prescribed  by  the  statute  (r).     In  pre-  «<i"*»»*«- 


(p)  Sect.  15. 

(9)  Sect.  14.  Vide  note  to  Free,  poitt  for  tome  far- 
ther remarks  as  to  the  witnesses.  As  the  act  does  not 
make  an  incompetent  witness,  competent,  pro  hfic  yice, 
but  merely  negatiyes  the  inyaliditj  of  the  will,  how,  it 
niaj  be  asked,  is  the  will  to  be  proved  in  an  action  or 
rait? 

(r)  Sects.  9, 10. 
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paring  testamentary  appointments,  we  were  wont 
to  consult  the  power,  as  to  the  requisites  of  ex- 
ecution and  attestation;  and  we  know  that  equi- 
ty, (always  too  prone,  when  legal  fetters  annoy 
its  jurisdiction,  to  erect  itself  into  a  court  of 
repeal,)  aided,  in  fayour  of  particular  claimants, 
the  neglect  of  that  form  which  the  power  had 
prescribed  {t).  But  now  the  statute  is  the  sole, 
universal,  and  inexorable  guide;  nothing  addi- 
tional can  be  imposed,  nothing  there  enjoined  can 
be  dispensed  with,  no  inadvertence  can  ever  be 
helped.  Henceforth,  therefore,  testamentary  ap- 
pointments must  be  executed  and  attested  accord- 
ing to  the  statute,  and  should  be  executed  and  at- 
tested without  regard  to  the  power,  whether  the 
power  were  created  before  or  after  the  statute 
came  into  operation;  and  clauses,  which  confer 
testamentary  powers,  should  either  be  wholly  si- 
lent, in  regard  to  execution  and  attestation,  or 
simply  refer  to  the  statute.  It  happens  here,  as 
on  all  transitions  from  an  old  to  a  new  system, 
that  we  have  to  wean  ourselves  from  inyeterate 
habits  of  thought,  conduct,  and  expression;  and, 
as  the  process  will  be  the  least  difficult  to  the 
mind  which  accommodates  itself  the  most  readily 
to  every  change  of  artificial  modes,  versatility  is 
one  of  the  mental  qualities  to  be  cultivated  in  the 
present  transitive  state  of  our  institutional  laws. 


(/)  2  Stigd.  Pow.  100, 136. 
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We  have  dwelt  in  detail  upon  this  branch  of  the  General  re- 

llectioDson 

statute,  on  account  both  of  its  general  importance.  thi»  bnmchof 

°  r  '  the  statute. 

and  of  its  proportionate  ambiguity.  Of  those  ob- 
servances which  have  just  been  enumerated^ 
some,  it  will  be  perceived,  are  clearly  indispensa- 
ble, others  of  doubtful  necessity,  and  the  rest  are 
merely  prudential.  The  new  ceremonial  seems 
to  have  been  adjusted  on  a  principle  of  com- 
promise; for  while  something  has  been  deducted 
from  the  old  solemnities,  as  respects  real  estate, 
the  want  of  all  solemnity,  as  respects  personal 
estate,  has  been  more  than  sufficiently  supplied. 
We  had  been  struggling  for  centuries  to  secure 
perfect  freedom  of  disposition,  and  had  attained  a 
lsi]ge,  perhaps  too  unlimited,  dominion  over  per- 
sonal estate,  when,  by  this  statute,  we  were  sud- 
denly prohibited  from  bequeathing  a  ring,  without 
the  formal  summoning  of  two  witnesses,  to  be  pre- 
sent together  in  the  sick  man's  chamber;  who, 
yet,  by  deed,  or  other  less  solemn  act  inter  vivos, 
may  giye  away  all  his  property  without  any  witness 
at  all.  This  would  seem  to  indicate  a  retrograde 
moTement  in  the  n\arch  of  legislation.  If,  in- 
stead of  imposing  these  fetters  upon  the  testa- 
mentary disposition  of  personal  estate,  the  le- 
gislature had  proceeded,  in  the  laudable  spirit  of 
emancipating  the  transfer  of  property  from  all  in- 
convenient and  unpalatable  observances,  to  get  rid, 
for  the  most  part,  of  the  ceremonial  which  clogged 

c2 
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• 

deTises  of  land  (x),  and  which  seems  to  have  been 
suggested  by  some  antiquated  notion  of  protecting 
the  heir,  the  statute  would  hare  conferred  on  the 
public  a  more  decided  boon.  Though  some  portion 
of  the  litigation  which  arose  from  the  extreme 
laxity  of  the  old  practice  as  to  testaments,  may  now 
be  prevented,  yet  the  remedy  applied  will  involve 
the  destruction  of  many  wills  which  ought  to  be 
upheld  (y) .  This  was  not  a  dry  point  of  law,  but  a 
great  question  of  national  policy,  which,  as  it  came 
home  to  the  business  and  bosom  of  every  man, 
ought  to  have  been  well  considered,  with  re- 
ference to  the  character  and  habits  of  the  people. 
A  long  period  must  elapse  before  the  new  law  can 
be  generally  known  and  understood,  beyond  the 
professional  pale;  and  even  when  it  shall  have 
been  fully  promulgated,  a  strict  observance  of 
its  requisites  will  often  prove  irksome  and  diffi- 
cult, sometimes  impossible.  The  new  ceremo- 
nial, prescribed  for  all  testators,  under  all  cir- 
cumstances, must,  therefore,  tend  to  create  in- 
testacies, by  which  families  may  be  seriously  in- 
jured, while  but  little  fraud  will  be  prevented  (y) ; 
and,  at  last,  the  pressure  of  the  evil,  seconded 
by  a  general  and  invincible  repugnance  on  the 


(*)  29  Car.  2,  c.  3,  s.  5,  (Statute  of  Frauds). 

(y)  See  1  Black.  100,  where  Lord  Mansfield  obsenres, 
with  reference  to  the  Statute  of  Frauds,  (29  Car.  2,  c.  3), 
tiiat  mA^  fidr  wills  had  been  destroyed  for  want  of  ob- 
aenrins  its  restrictions,  than  fraudulent  wills  destroyed  by 
its  caution. 
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part  of  the  people  to  straigUt-laced  enactments, 
in  matters  long  abandoned  to  their  own  free 
choice  of  time,  place,  and  circumstance,  may  pro- 
core  for  this  measure,  or  rather  this  branch  of 
the  measure,  the  fate  of  that  law  which  it  has 
recently  superseded:  thus  affording  another  proof, 
that,  in  such  matters,  jurisprudence  then  shews 
itself  most  wise,  when  it  is  least  rigid,  when  it 
bends  to  the  hnmour,  and  even  prejudices  of 'the 
many,  for  whom  its  regulations  are  not  practically 
beneficial,  merely  because  they  are  theoretically 
beautiful. 

V.  We  now  proceed  to  the  revocation,  and  the  v.  as  to  thk 

RSVOCATION 

alteration  of  wills.     These  also  are  placed  on  a  and  altbb- 

*  ATioK  or 

new  basis;  for  not  only  is  a  revoking  will,  whether  ^''•^*- 
of  real  or  of  personal  estate,  subjected  to  the  same 
regulations,  in  regard  to  execution  and  attestation, 
as  a   disposing  will  (sr),    but  other  important 
changes  are  introduced. 

Thus,  the  mere  marriage  of  a  testator  produces  Marriage. 
a  total  revocation  (a),  (except  of  testamentary  ap- 
pointments, in  cases  where  the  property  would  not, 
in  default  of  appointment,  go  to  the  testator's  heir, 
executor,  administrator,  or  next  of  kin,)  without 
the  additional  circumstance,  formerly  requi»te, 
ofthe  birth  of  a  child;  so  that,  in  this  respect, 
the  will  of  a  man  is  placed  on  the  same  footing 

(2)  Sects.  20,  21,  and  22. 
(a)  Sect.  18. 
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Change 
of  circum- 
stances. 


New  modifi- 
cation of 
estate. 


as  that  on  which  the  will  of  a  woman  formerly 
stood,  and,  indeed,  still  stands  (5).  The  lan- 
guage of  this  enactment,  it  will  be  observed,  is 
absolute;  and,  therefore,  the  revocation  would 
not  be  prevented  by  the  strongest  declaration  of 
the  testator  that  his  will  shall,  notwithstanding 
any  future,  or  even  an  actually  contemplated 
marriage,  continue  in  force.  It  is  easy  to  sup- 
pose that  cases  may  occur  in  which  the  testator's 
intention  would  not  be  altered  by  the  change  of 
his  condition;  as  where  he  has  made  a  disposition 
in  favour  of  his  family  by  a  deceased  wife,  and  con- 
tracts marriage  again  with  a  woman  for  whom  he 
has  amply  provided  by  a  jointure,  and  by  whom 
there  is  not  any  moral  chance  of  his  having  issue. 
The  undistinguisbing  operation  of  this  enactment, 
by  which,  on  the  marriage  of  every  person,  male 
QT  female,  under  any  circumstances,  his  or  her 
will  is  reduced  to  waste  paper,  should  be  gene- 
rally known. 

But  as  the  statute  abolishes  revocation  on  the 
ground  of  a  presumed  intention  from  an  altera- 
tion of  circumstances  (c),  marriage  is  now  the 
only  extrinsic  circumstance  capable  of  working 
a  revocation. 

The  statute  also  abolishes  revocation  by  means 
of  a  conveyance  (d),  except  so  far  as  the  convey- 

(b)  Sect.  18. 

(c)  Sect.  19.     See  Johnston  y.  Johnstony  1  Phill.  447. 

(d)  Sect.  23. 
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ance,  bj  substantially  aliening  the  property,  with- 
draws it  from  the  testator's  control.  A  devise, 
therefore,  unless  specially  restricted,  will  operate 
on  whatever  interest  the  testator  may  have  in  the 
property  at  his  death,  notwithstanding  any  new 
modification,  or  partial  alienation  of  his  owner- 
ship, which  may  have  taken  place  subsequently 
to  the  execution  of  the  will.  Th^  constructive 
revocation  of  devises,  by  the  execution  of  con- 
veyances, designed  only  to  create  a  charge  upon 
the  estate,  or  to  effect  some  other  limited  pur- 
pose, but  stretched  by  technical  reasoning  far 
beyond  the  intention,  often  produced  injustice  (e). 

Under  the  old  law,  a  will  might  have  been  Destruction 
revoked  by  burning,  tearing,  cancelling,  orobliter-ment. 
ating,  without  the  presence  or  attestation  of  any 
witness  ;  proof  or  presumption  that  the  act  was 
that  of  the  testator  sufficed.  The  statute,  how- 
ever, makes  this  important  distinction  between  the 
act  of  burning,  tearing,  or  otherwise  destroying  the 
substance  of  the  will,  and  a  mere  obliteration  of  its 
contents: — ^it  allows  the  former  acts,  if  done  animo 
revoeandi(/)y  still  to  have  arevoking  effect,  though 
unattested  and  unseen  by  any  witness  (ff) ;   while  ouitention 

and  inter- 

an  obliteration,  whether  of  the  whole  or  part  only  iine«tionk. 
of  the  will,  as  well  as  an  interlineation,  is  required 

(e)  Bullin  v.  Fletcher,  2  Mylne  &  C.  432. 

(/)  See  Pemberton  v.  Pemberton,  13  Ves.  290:  Doe  v. 
Perkee,  3  Bam.  &  Aid.  489 :  Doe  v.  HarrU,  6  Ad.  &  EU. 
209;  8  Ad.  &EU.  1. 

isi)  Sect.  20. 
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to  be  executed  and  attested  with  the  same  solemnity 
as  an  original  will  (A),  except  that,  (and  here  the 
legislature  must  be  allowed  to  speak  in  its  own 
peculiar  language,)  "  the  wiU,  with  such  alteration 
as  part  thereof,  shall  be  deemed  to  be  duly  exe- 
cuted, if  the  signature  of  the  testator,  and  the 
subscription  of  the  witnesses,  be  made  in  the 
margin,  or  on  some  other  part  of  the  will,  op- 
posite or  near  to  such  alteration,  or  at  the  foot 
or  end  of,  or  opposite  to,  a  memorandum  referring 
to  such  alteration,  and  written  at  the  end,  or 
some  other  part  of  the  will." 

Cancellation.  It  is  important  to  bear  in  mind  the  fact,  that 
this  statute  does  not  (like  the  former  law  (t) ) 
admit  of  the  revocation  of  a  wiU  by  cancellation, 
without  more;  and,  therefore,  if  a  testator, 
meaning  to  annul  his  will,  should  draw  his  pen 
across  the  sheets,  or  through  his  signature,  or 
have  recourse  to  any  other  mode  of  defacing 
the  writing,  still,  the  instrument  (so  far  as  its 
contents  might  yet  be  discernible  (k)  )  would  re- 
main in  fiiU  force  as  his  will,  unless  such  can- 
cellation were  executed  and  attested  as  the  statute 
requires  in  the  case  of  a  will. 

Revival  of         Bcforc  wc  close  this  head,  attention  shoiild  be 

*  particularly  pointed  to  the  circumstance,  that  the 

revival  of  a  revoked  will  (whether  revoked  before 

{h)  Sect.  21. 

(t)  29  Car.  2,  c.  3,  (Statute  of  Frauds). 

{k)  Sect.  21  ("  except  so  far,  &c.") 
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or  after  the  statute  came  into  operation)  can  be 
efPected  only  by  re-execution,  or  by  a  codicil  ex- 
pressive of  an  intention  to  reviye  the  will. 

VI.  Ck>nsiderable  alterations  have  been  made  vi.  as  to 
in  the  doctrine  of  lapse.  Lapse  is  the  failure  of  <>'  mvibba 
a  testamentary  gift  by  the  death  of  its  object  in  «"■•"• 
the  lifetime  of  the  testator.  Where  the  interest 
given  is  circumscribed  by  the  life  of  the  deceased 
devisee  or  legatee,  or  depends  upon  a  circumstance, 
which  is  personal  to  him,  and  which  has  not  oc- 
curred, (as  his  attainment  of  the  age  of  twenty- 
one),  the  gift  necessarily  fails;  and  though  the 
interest  should  be  capable  of  transmission  to  his 
representatives,  yet,  as  it  never  vested  in  him, 
his  heirs,  executors,  or  administrators,  could  take 
it  only  by  force  of  special  words  of  substitution. 
If  the  whole  and  absolute  interest  was  given,  then 
the  death  of  the  devisee  or  legatee  caused  an  in- 
testacy, as  to  the  subject  of  the  lapsed  gift,  unless 
it  were  personal  property,  and  the  will  also  con- 
tained a  residuary  bequest;  if  less  than  the  whole 
and  absolute  interest  was  given,  then  the  ex- 
pectant dispositions,  if  any,  were  accelerated. 
Thus,  if  Blackacre  was  devised  to  A.,  who  died 
before  the  testator,  in  fee,  and  the  residue  of  the 
real  estate  was  devised  to  B.,  Blackacre  did  not 
fall  into  the  residue,  but  descended  to  the  testa- 
tor's heir;  while  if  a  lease  for  years,  or  any  other 
subject  of  personal  estate,  was  bequeathed  to  A., 

c  3 
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who  died  before  the  testator,  and  the  residue  of 
the  personal  estate  was  bequeathed  to  B.,  the 
subject  of  the  lapsed  bequest  fell  into  the  residue. 
But  if  real  or  personal  estate  was  given  to  A., 
who  died  before  the  testator,  for  the  life  of  B., 
and,  on  the  death  of  B.,  to  C,  then  the  remainder 
to  C.  took  effect,  (and,   unless  the  case  were 
within  the  provisions  about  to  be  noticed  as  to 
children  and  issue  of  the  iestator^  dying  in  his 
lifetime,  would  still  take  effect),  as  an  immediate 
gift  in  possession,  notwithstanding  B.   should 
survive  the  testator.     So,  if  Blackacre  was  de- 
vised to  A.,  who  died  before  the  testator,  in  tail, 
and  on  failure  of  his  issue  to  B.,  the  devise  to 
B.  took    effect    presently,   notwithstanding  A. 
left  issue,  who  survived  the  testator  (Q.     Such 
was  the  general  state  of  the  law,  which  has  been 
altered  as  to  real  estate,  by  enlarging  the  opera- 
tion of  a  residuary  devise,  and  by  carrying  out 
the  intended  effect  of  a  devise  in  tail;  and,  as  to 
both  real  and  personal  estate,  by  attributing  new 
force  to  gifts  in  favour  of  the  teatator^s  children 
or  his  more  remote  issue. 
Lamed  and        Under  the  new  law,  if  a  devisee  in  fee  of  specific 
lands  die  in  the  testator's  lifetime,  the   estate 
comprised  in  such  lapsed  devise,  instead  of  de- 
volving on  the  heir,  passes  to  the  residuary  de- 


(0  Brett  Y,  Rigden,  Plow.  343:  Hodgton  v.  Ambrtfse, 
1  Doug.  337;  3  Bro.  P.  C.  by  Toml.  416:  Doe  v.  Kett,  4 
T.  R.  601. 
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Tisee(i«);  and  so,  generally,  the  property  or 
interest  comprised  in  every  devise,  lapsing  or 
incapable  of  efiect,  from  any  cause  whatever  (n), 
Ms  into  the  residue  of  the  realty.  The  result 
of  this  alteration,  taken  in  connexion  with  the 
extension,  already  noticed,  of  the  disposing 
power  to  after-acquired  lands  (o),  is,  that  a  testa- 
tor, whose  will  contains  a  complete  and  opera- 
tive general  or  residuary  devise  in  fee,  cannot  die 
intestate  in  regard  to  any  portion  of  his  real 
estate.  Hence  there  can  no  longer  be  any  occa- 
sion for  a  subsequent  adoption  or  recognition 
of  the  will,  in  order  to  extend  the  operation  of 
a  general,  or  of  a  residuary  devise,  to  real  estate 
bought,  or  otherwise  acquired,  since  the  execution 
of  the  will,  or  comprised  in  any  devise  which  has 
lapsed  by  the  death  of  a  devisee  in  fee. 
The  other  alterations  in  the  doctrine  of  lapse,  Deviaes  in 

tail. 

are  confined  to  particular  cases.  The  devise  of 
an  estate  tail  to  any  person  dying  in  the  testator's 
lifetime,  is  made  to  take  effect  in  favour  of  the 
heirs  in  tail,  if  any  issue  in  tail  be  living  at 
the  time  of  the  testator's  death  (p);  for  we 
think  there  would  be  no  difBculty  in  rejecting 
the  construction  which  refers  the  words  ''«ucA 

(m)  Sect  25. 

(ft)  Doe  V.  Sheffield,  13  East,  526:  WiaiamsT.  Good- 
title,  10  Barn.  &  C.  895 ;  5  Man.  &  R.  757 ;  and  lb.  n.  (a)  : 
Jonet  y.  Mitchell,  1  Sim.  &  Stu.  293:  Page  v.  Poffe,  2  P. 
Wins.  489. 

(o)  Sect.  3.  {p)  Sect.  32. 
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by-gone  cases  of  ignonmce  and  mistake,  seems 
not  less  mibecoming  the  dignity,  than  it  is  fo- 
.  reign  to  the  functions  of  a  great  legislatire  body. 
In  framing  documents,  for  which  the  legislature 
has  evinced  such  critical  anxiety,  we  shall  be 
apt,  either  to  lose  sight  of  the  enacted  significa- 
tion, or  to  be  perplexed  between  our  pre-con- 
ceived  notions  of  the  force  of  a  word,  and  the 
sense  affixed  to  it  by  the  three  estates.  Happily, 
this  novel  interference  with  the  rules  of  con- 
Grounds  of    struction  is  limited  to  a  few  instances.      The 

complaint 

againjrt  the  conflict  of  legal  doctriucs  with  popular  opinion,  on 
one  or  two  of  the  questions  of  construction  to  which 
this  branch  of  the  statute  extends,  was  certainly 
to  be  deprecated,  not  only  because  the  rule  of 
law  often  disappointed  the  intention,  but  because 
the  conviction  that  it  did  so,  produced  in  judges 
a  strong  disposition  to  find  some  plausible  ex- 
cuse for  departing  from  the  strict  construction. 
Hence  arose  the  numerous  cases  in  which  de- 
vises, without  words  of  limitation,  were  held 
to  pi^s  the  fee,  when  combined  with  circum- 
stances afiording  an  inference  that  the  testator 
meant  to  give  a  larger  interest  than  an  estate  for 
life,  as  the  use  of  the  word  *'  estate  (f),"  the  im- 
position of  a  charge  on  the  devisee,  or  the  intro- 
duction of  a  devise  over  in  the  event  of  the  prior 
devisee  dying  under  age.     Hence,  too,  arose  the 


{t)  Vide  note  to  Prec.  po9t. 
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cases,  almost  as  numerous,  in  which  the  question 
wasy  whether,  in  the  construction  of  g^s  to  take 
effect  on  the  failure  of  issue,  indefinitely,  of  a 
g;iyen  person,  the  words  referring  to  the  failure 
of  issue  were,  hy  force  of  the  context,  re- 
strained to  import  a  leaving  of  issue  at  the  death 
of  that  person,  or  at  some  other  period  within  the 
limits  of  the  rule  against  perpetuities  («)• 

The  rule  (x)  that  a  general  devise  does  not  pass  oeneni  d«. 

TlinTimci 

leaseholds  for  years,  where  there  are  freeholds  kasc^^md 

*'  oopyhokb. 

to  satisfy  it,  is  abolished  (y).  The  enactment  ex- 
tends to  copyholds,  but  unnecessarily  ;  it  having 
been  held  that,  since  the  statute  which  dispensed 
with  a  surrender  to  the  use  of  the  will  (g),  copy- 
holds would  pass  under  a  general  devise  (a),  aa 
they  would  have  done  before  that  statute,  when 
preceded  by  such  a  surrender. 

The  rule  which  required  that  an  intention  indefinite  de- 
vice pesMithe 
to  give  to  a  devisee  an  estate  in  fee,  as  distin-  a«* 

guished  from  an  estate  for  life,  should  be  indi- 
cated by  words  of  limitation,  or  by  some  equiva- 
lent expression  (b),  is  likewise  abolished;  so  that 
now  a  devise  of  a  *'  messuage  "  or  a  *'  close  of 
land,"  to  J.  S.,  without  more,  will  pass  the  fee» 
unless  a  contrary  intention  appear  (c). 

(tt)  Vide  note  to  Prec.  post. 

(x)  Rose  y.  Bartlettf  Cro.  Car.  293. 

(y)  Sect.  24.  (;r)  5&  Geo.  3,  c.  193^ 

(a)  Doe  V.  Ludlow j  5  Moo.  &  P.  48. 

\h)  See  Doe  t.  Ctarke^  1  Cro.  &  M«e.  39. 

(c)  Sect.  28. 
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conitructioii      The  statute  also  provides,  that  words  referring 

ofwordiim>  i«  /.  .  -n 

portiMafui.  to  a  failure  of  issue  shall,  unless  the  context 
require  a  different  construction,  be  held  to  im- 
port a  leaving  of  issue  at  the  death,  and  not,  as 
heretofore,  a  failure  of  issue  at  any,  the  remotest 
period  (d).  The  effect  of  this  statutory  modifica- 
tion of  the  rule  may  be  illustrated,  in  regard  to 
both  real  and  personal  estate,  by  the  simple  case 
of  a  gift  of  real  and  personal  estate  to  A.,  and 
if  he  shall  die  without  issue,  then  to  B.  in  fee. 
Here,  supposing  the  will  to  have  been  made 
before  the  1st  of  January,  1838,  when  the  sta- 
tute came  into  operation,  A.  would  take,  (the 
words  "  without  issue,"  being  construed,  accord- 
ing to  the  old  law,  to  import  an  indefinite  failure 
of  issue,)  an  estate  tail  in  the  real  estate  (e),  with 
remainder  to  B.  in  fee,  while  the  whole  interest 
in  the  personal  estate  (which  is  incapable  of  an 
entail  (/)  )  would  belong  to  A.  absolutely  (j/). 
Whether,  therefore,  A.  had  any  issue  or  not, 
the  gift  to  B.  would  fail,  as  regards  the  personal 
estate;  and  it  might,  by  the  act  of  A.,  (i.  e.  his 
enrolled  conveyance  (A),)  be  defeated,  as  regards 
the  real  estate.  If,  however,  the  gift  in  ques- 
tion occurred  in  a  will  made  on  or  after  the 


{d)  Sect.  29. 

(e)  Doe  y, Ellis,  9  East,  382. 
(/)  Vide  ante,  p.  13,  n.  (c). 
(ff)  Donn  y.  Pennyf  19  Ves.  545. 
(h)  Z SciWUL 4, c  74, (England 8f  Wales);  4  8tbWm. 
4,  c.  92,  (Ireland). 
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1st  day  of  January,  1838,  then,  (the  words 
*'  without  issue^"  heing  construed,  according 
to  the  new  law,  to  refer  to  a  leaving  of  issue 
at  the  death,)  A.  would  take  the  fee  of  the 
real  estate,  and  the  whole  interest  in  the  personal 
estate,  hut  defeasible,  as  to  both,  hj  his  dying 
without  leaving  issue  hving  at  his  death,  in  which 
event  B.  would  become  entitled,  by  way  of  execu- 
tory devise  or  executory  bequest,  notwithstanding 
any  act  of  A. 

The  provisions  for  ascertaining  the  effect  of  constructum 

otdeviietto 

devises  to  trustees  (t)  are  of  a  purely  technical  tnuteefc 
character.  They  were  intended  to  relieve  the 
expositors  of  wills  from  a  most  embarrassing  por- 
tion of  their  duty.  The  doctrine,  that  no  great- 
er quantity  of  legal  estate  should  be  taken  by 
trustees,  under  an  indefinite  devise,  than  was  suf- 
ficient for  the  purposes  of  the  trust,  though 
bearing  prirn^  facie  the  appearance  of  reason, 
rendered  it  nearly  impossible  to  say,  without 
a  judicial  decision,  what  quantity  or  quality 
of  legal  estate  was,  in  certain  cases,  actually 
vested  in  them;  and  though,  in  some  of  the 
reported  cases  (k),  it  may  have  been  decided 
negatively  that  the  whole  fee  was  not  vested  in 
the  trustees,  yet  it  would  be  difficult  to  expresSii 
by  any  technical  phrase,  what  precise  estate  they 


(f)  Sects.  30,  31. 

Ik)  See  Warier  T,  Hutchimon,  1  Bam.  &  C.  721  \  2  Brod. 
&  B.  349;  and  the  cases  there  cited. 
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were  considered  to  have  taken.    The  difficulty  is 
now  transferred  to  the  statute-book* 
opmtionof      As   the   enactment  which   makes   testamen- 

thie  act  upon 

tSSumdbe-  ^^  dispositions  speak  and  take  effect,  with  re- 
*'"*'*•  spect  to  the  property,  (not  to  the  objects),  com- 
prised in  them,  as  if  the  will  were  actually  ex- 
ecuted the  instant  before  the  death  of  the  tes- 
tator (l),  was  hardly  requisite  to  complete  the 
dominion  over  after-acquired  property,  (both  real 
and  personal  estate  having  been  already  placed  (i») 
on  that  liberal  footing  whereon  personal  estate 
alone  formerly  stood),  this  enactment  may  be 
considered  as  having,  for  the  most  part,  a  dis- 
tinct object,  and  as  designed  to  communicate  a 
novel  efiPect  to  one  species  of  gift,  namely,  spe- 
cific devises  and  bequests,  at  which  it  seems 
to  be  tacitly  aimed.  Cases  sometimes  occurred, 
under  the  old  law,  in  which,  between  the  date 
of  the  will  and  the  death  of  the  testator,  the 
identical  subject  of  a  specific  bequest  had  been 
removed  or  destroyed,  but  other  property,  equally 
answering  the  description,  had  been  substituted. 
In  such  a  case,  without  a  republication  of  the 
will,  the  legatee  would  not,  under  that  law,  have 
been  entitled  to  the  substituted  property  («),  but 


(0  Sect.  24. 

(m)  Sect.  3. 
Dtetinctton         (»)  1  Rop-  Leg.  by  White,  179.     The  distinction  be- 
^^and^   twcen  a  specific  and  a  pecuniary  bequest,  is  marked  and 
important.    Thus,  the  bequest  of  a  debt,  or  a  sum  of 
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he  will  take  it  hj  the  operation  of  the  new  enact- 
ment. Suppose,  for  example,  that  a  testator,  pos- 
sessed of  a  leasehold  house  in  the  parish  of  M.» 
should  hequeath  his  leasehold  house  in  the  parish 
of  M.,  and  should  afterwards  renew  the  lease,  or 
sell  the  house  and  purchase  another  leasehold 
house  in  the  same  parish,  the  renewed  lease, 
or  the  after-purchased  house,  though  of  much 
greater  value,  would  pass,  without  any  republica- 
tion of  the  win  or  other  equivalent  act.  The 
same  principle  holds  with  respect  to  specific  de- 
vises and  bequests  generallj.  If  the  very  sub- 
ject of  property  should  be  gone,  but  the  testator 
should  have,  at  the  time  of  his  death,  another 
subject  to  which  the  words  apply,  that  subject 
will  pass;  the  statute  imputing  to  the  testator  an 

money  or  stock,  or  a  watch,  ascertained  and  distinguished  cunlarjr  1»- 
from  the  mass  of  the  personal  estate,  as,  a  bequest  of '"^^^ 
£500  now  due  to  me  from  A.,  or  jf500  now  in  my 
desk,  or  jf  500  consols  now  standing  in  my  name,  or  the 
watch  which  I  now  wear,  is  a  specific  legacy;  but  a  be- 
quest of  money  or  value  merely,  as,  of  £500  sterling, 
or  £500  consols,  or  a  gold  watch,  is  r  pecuniary  or  gene- 
ral legacy.  The  specific  legatee,  who,  (subject,  of  course, 
to  the  paramount  claims  of  creditors,)  can  at  once  [fasten 
upon  the  particular  thing,  as  being  identified  and  appropri- 
ated by  the  testator  himself,  is  preferred  to  the  pecuniary 
legatee,  who  can  only  daim  satisfaction  in  amount  or 
▼alue  out  of  the  personal  estate  at  large.  It  follows, 
that  if  the  specific  thing  be  gone  before  the  gift  takes  effect, 
the  specific  bequest  must,  from  its  very  nature,  wholly 
&il ;  while  the  pecuniary  legacy  will  be  paid  in  full,  abate, 
or  fail,  according  to  the  adequacy  or  inadequacy  of  the  ge- 
neral assets* 
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intention  to  make  this  new  application  of  his 
words,  unless  he  manifest  a  contrary  intention 
on  the  face  of  the  will.  But  as  the  clause  in 
question  might  he  productive  of  some  singular, 
and  even  ahsurd  results,  if  extended  to  all  spe- 
cific gifts,  it  will  prohahlj  be  subjected  to  ex- 
ceptions and  quahfications,  tending  to  confine  it 
to  cases  in  which  the  operation  of  the  old  law 
was  generally  acknowledged  to  be  destructive  of 
the  intention.  In  the  meantime,  a  testator,  in- 
tending that  a  specific  gift  shall  pass  no  other 
subject  of  property  than  that  which  answers  the 
description  at  the  execution  of  the  will,  should 
make  such  his  intention  apparent. 

Astotheeflbct      In  these  accessions  to  the  testamentary  power, 
law,  with  re-  and  changes  in  the  rules  of  construction,  however 

gardtothe      ^  ^  ^ 

forms  of  wiiiB.  important,  there  is  nothing  to  excite  apprehension 
in  the  mind  of  the  draughtsman,  lest,  by  essen- 
tially affecting  the  forms  of  wills,  they  should 
oblige  him  to  unlearn  the  old,  and  acquire  a  new 
testamentary  language.  They  may,  on  the  one 
hand,  dictate  caution  in  regard  to  the  intended 
scope  of  general,  as  well  as  of  specific  de- 
vises and  bequests;  and,  on  the  other  hand, 
induce  the  framers  of  wills  either  to  withdraw 
their  attention  from  some  points  which  have 
hitherto  exercised  it,  (such,  for  instance,  as  the 
expressing,  in  general  or  residuary  devises  or 
bequests,    of  an   intention  to  exercise  general 
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powers  of  appointment;  the  mention  of  lease- 
holds in  a  general  or  residuary  devise,  intended 
to  comprise  lands  of  that  tenure;  and  the  in- 
sertion of  words  of  limitation  in  devises  intended 
to  pass  the  fee;)  or  to  direct  their  attention 
to  those  points  from  other  motives,  or  for  other 
purposes.  As,  under  the  new  law,  the  con- 
sequence of  silence,  in  these  instances,  will  be 
to  pass  the  subject  of  the  power,  the  leaseholds, 
or  the  fee,  a  contrary  intention,  if  entertained, 
should  be  distinctly  expressed.  And  it  is  always 
to  be  remembered,  as  a  reason  for  not  too  hastily 
discarding  any  of  the  existing  forms,  that  the  con- 
text of  the  will  may  raise  an  argument  for  ex- 
cluding the  application  of  the  rules  of  construc- 
tion propounded  by  the  legislature. 
It  is  important  to  bear  in  mind,  that  the  recent  As  to  wub 

raadebefiire 

act  applies,  even  as  re&rards  the  construction  of  the  act  came 

irr        '  ^  D  Into  opera- 

wills,  only  to  wills  made  on  or  after  the  1st  of  **°°' 

January,  1838  (p);  so  that  the  old  and  the  new 
law  .must  continue  to  divide  the  attention  of  the 
practitioner  for  a  considerable  period.  It  is  con- 
venient that  the  applicability  of  the  new  law 
should  depend  on  a  fact  apparent  on  the  face  of 
the  vdll,  (as  it  does,  where  the  time  of  making  the 
will  is  correctly  indicated  by  its  date,  and  the 
correctness  of  the  date  would  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,)  and  not  on 

(o)  Sect.  34. 
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the  period  of  the  death  of  the  testator,  or  on  any 
other  extrinsic  circumstance.  Bat  though  the 
act  affects  only  wills  made  on  or  sabsequentlj  to 
the  1st  of  Jannary,  1838,  yet  'wills  made  before 
that  time  may,  by  the  effect  of  re-execution  on  or 
after  that  day,  or  of  an  express  or  implied  repub- 
lication by  a  codicil  executed  on  or  after  that  day, 
or,  if  the  will  should  have  been  revoked,  of  an  eX' 
press  reviyal  (p)  by  a  codicil  executed  on  or  after 
that  day,  be  brought  within  the  operation  of  the 
act,  and  be  consequently  subjected  to  the  new  rules 
of  construction.  The  operation  of  a  general,  and 
of  a  residuary  devise,  contained  in  a  will  execut- 
ed in  December,  1837,  and  re-executed  in  Janu- 
ary, 1838,  is,  therefore,  enlarged,  so  as  to  embrace 
all  after-purchased  estates,  and  all  estates  com- 
prised in  lapsed  and  roid  devises,  to  carry  lease- 
holds for  years,  and  to  execute  all  general  powers 
of  testamentary  appointment  vested  in  the  testa- 
tor at  the  time  of  his  deceiase  (g).  The  re- 
execution  of  the  will,  or  the  execution  of  the  re- 
publishing or  reviving  codicil,  must,  of  course, 
observe  all  the  requisites  of  the  statute  in  regard 
to  the  execution  of  wills. 
Colonies  not       The  Statute  expressly  excludes  Scotland  from 

within  the 

statute.         its  purview  (r) ;  and  by  the  general  law,  such  of 
oxu*  colonial  dependencies  as  have  not  imported  or 


(p)  Sect.  22. 

(q)  But  as  to  powers,  vide  antei  p.  17. 

(r)  Sect.  35. 
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adopted  the  statute,  either  generally,  as  part  of 
the  laws  of  England,  or  specially,  are  also  unaf- 
fected by  its  operation. 

These  observations  do  not  profess  to  exhaust 
the  subject.  They  purposely  leave  many  points, 
of  secondary  interest,  wholly  untouched.  But  they 
exhibit  (or  they  have  failed  of  their  object)  the 
broad  features  of  the  new  law — much  less,  indeed, 
than  it  behoves  the  professional  adviser  to  learn 
and  meditate,  but  all,  or  nearly  all,  that  it  concerns 
the  general  reader,  and  even  the  general  practi- 
tioner, to  know.  Though  we  have  hazarded  stric- 
tures, in  regard  to  some  points,  on  both  the  policy, 
structure,  andlanguage  of  the  legislative  provisions, 
yet,  looking  at  the  statute  before  us,  as  a  whole, 
and  casting  a  retrospect  on  the  narrowness  and  in- 
congruities of  the  old  law,  we  accept  the  change  as  a 
national  gain ;  neither  undervaluing  the  difficulties 
of  those  who  assume  the  weighty  cares  of  legisla- 
tion, beneath  which  even  the  Atlantean  shoulders 
of  an  Eldon  faultered  («),  nor  unmindful  of  the 


(«)  Every  chancellor  and  judge,  who  has  figured  as  a  statute-law 
legislator,. though  urged  and  assisted  by  experience  and  ob-  JS|Ji*uw' 
seryation  of  the  mischief  to  be  remedied,  has  more  or  less  compared, 
miscarried.     This  is  not  an  argument  against  all  attempts 
to  amend  our  statute-laws,  but  it  teaches  us  that  all  positive 
law  is,  from  the  infinite  combinations  of  human  events  and 
the  infirmities  of  language,   necessarily  defective;   while 
judge-made  law  is  fertile  in  expedients,  and  flexible  in  ex- 
pression ;  and  that  the  legislature,  therefore,  should  confide, 
as  much  as  possible,  in  the  adaptive  powers  of  the  judica- 
ture. 
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daty  that  binds  eveiy  eitizen  to  abstam  from  light- 
ly impugning  the  lawa,  whiefa,  called  into  exist- 
ence by  the  voice  of  a  free  state,  naturally  lean 
for  support  upon  public  opinion. 

We  may  now  dose,  not  unprofitably,  we 
trust,  our  view  of  this  statute,  by  suggesting 
that  testators  should  reconsider  their  wills,  from 
time  to  time,  as  important  changes  affect  the 
state  of  their  property,  or  the  objects  of  their 
bounty,  and  rather  endeavour  to  provide  for 
events,  as  they  arise,  than  rely  on  the  pro- 
spective care,  either  of  themselves  or  of  the  le- 
gislature (t) ;  by  deprecating,  as  more  or  less 
perilous,  all  attempts  to  engraft  alterations  of  in- 
tention on  previous  testamentary  papers,  whether 
by  interlineation  or  obliteration,  or  by  codicil, 
especiaUy  on  such  papers  as  were  executed  under 
the  old  law,  and  all  attempts  ta  incorporate, 
by  refereace,  the  contents  of  ledgers,  journals, 
.  or  other  detached  writings  (u);  by  cautioning 
both  testators  and  their  advisers  against  the  too 
confident  assumption  of  the  responsible,  morally 
responsible,  office  of  a  will-maker,  in  cases  of 
magnitude  and  difficulty,  which  often  try  the 
gravest  experience;  by  urging  upon  unprofes- 
sional persons  the  good  sense,  duty,  and  econo- 
my of  taking  regular  advice,  in  a  matter  that 

(0  Sects.  32,  33. 

(«)  See  Utterton  v.  Robins,  1  Adol.  &  £11.  423;  2  Nev. 
&  Per.  319;  and  the  cases  there  cited. 
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inToIves,  perhaps,  all  their  hard-earned  gains/ 
all  their  tenderest  affections — ^nor  less  upon  pro- 
fessional  men,    who  may  have  acquired  some 
repute  by  framing  or  adyising  on  the  wills  of 
others,  the  folly  of  jeopardizing  it  by  making 
their  own  (x)i  and,  (if  we  may  be  allowed  to 
mingle,  yet  fnrther,  morals  with  our  law,)  by  oon- 
denmifig  all  whimsical,  ostentatious,  and  splenetic 
schemes  of  disposition, — the  singularity  which 
departs  from  orcUnary  and  approved  modes,  where 
nothing  peculiar  e^sts;  the  vanity  which,  regard- 
less of  near  and  known  connections,  provides,  for 
remote  generations,  a  vast  estate  and  an  obscure 
name  (y);   the  charity  which  reserves  itself  for 

(^)  See  MedlyeoU  Y.JortiUf  2  Brod.  &  B.  632 ;  a  case 
iipon  Mr.  Serjeant  Hill's  will,  which  was  so  singolarlj 
confiued,  that,  but  for  the  respect  due  to  the  very  learned 
Serjeant,  it  might,  not  unreasonably,  have  been  held  void 
for  uncertainty.  The  will  of  Sir  Samuel  Romilly  was  also 
ioartificially  penned. 

(y)  The  most  remarkable  modem  instances  are  afforded 
by  the  wills  of  Thellusson,  (see  Thelluswn  v.  Woodford,  4 
Ves.  227 ;  11  Yes.  112),  and  Bengough,  (see  Cadelly.  Pal. 
fner,  10  Bingh.  140 ;  7  Bligh's  Pari.  Rep.  N.  S.  200).  With 
respect  to  Thellusson's  scheme,  the  enormous  accumulation 
once  anticipated,  which  seemed  almost  to  threaten  the 
equipoise  of  the  state,  vanished  in  Chancery  management, 
&c.;  and  as  parliament  had  interposed  by  a  public  act, 
(39  &  40  Greo.  3,  c.  98,)  to  limit  accumulation,  so  it  now 
interposed  by  a  private  act,  (3  &  4  Will.  4,  c.  27,)  to  cor- 
rect, in  some  degree,  the  particular  mischief.  Bengough's 
will,  (which  contained  directions  for  a  funeral  with  civie 
honours  and  a  costly  monument,)  was  established,  after  a 
vigorous  contest,  by  a  recent  judgment  of  the  House  of 
Lords. 
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posthumous  admintum;  resentments  that  sleep 
sot  in  the  grave:  finally,  addressing  to  all,  ivho 
have  disposable  property,  (and  who  has  not  per- 
sonal property?)  this  admonition — ^to  settle  their 
afiEurSy  at  leisure  and  in  health,  while  there  is 
yet  a  sound  mind  in  a  sound  body,  that  so  they 
may  die,  not  only  testate,  but  advisedly,  justly, 
and  wisely  testate. 
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7  WILL.  IV.  &  1  VICT.  CAP.  26, 

An  Act  fir  the  Amendment  of  M«  Laws  vnth  Respect 
to  Wills.  [3rd  July,  1837.] 

BXFLANATION  OF  TERMS. 

BE  it  enacted  by  the  Queen'smost  Excellent  Majesty,  Maming  of 
by  and  with  the  advice  and  consent  of  the  Lords  spi-  in  thii  act ; 
ritual  and  temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the 
same,  that  the  words  and  expressions  hereinafter 
mentioned,  which  in  their  ordinary  signification 
have  a  more  confined  or  a  difierent  meaning  shall 
in  this  Act,  except  where  the  nature  of  the  provision 
or  the  context  of  the  Act  shall  exclude  sfich  con- 
struction, be  interpreted  as  follows :  (that  is  to  say,) 
the  word  '^  will"  fahall  extend  to  a  testament,  and  to  <•  wm.** 
a  codicil,  and  to  an  appointment  by  will  or  by  writing, 
in  the  nature  of  a  will  in  exercise  of  a  power ;  and 
also  to  a  disposition  by  will  and  testament  or  devise 
of  the  custody  and  tuition  of  any  child,  by  virtue  of 
an  Act  passed  in  the  twelfth  year  of  the  reign  of  i2Car.8,e.24. 
King  Charles  the  Second,  intituled,  An  Act  for  taking 
away  the  court  of  wards  and  liveries,  and  tenures  in 
capite  and  by  knights  service,  and  purveyance,  and 
for  settling  a  reveniie  upon  his  Majesty  in  lieu 
thereof,  or  by  virtue  of  an  Act  passed  in  the  parlia- 

D  2 
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uftucw.^  iii«ntof  Jf^landi&thfiiQwtemthaiidfifteentliy 

oCtha  leigiiof  King  CharJbs  the  Second,  uititu&edy 
Aa.  AiBt  fag  taking  awvy  the  court  of  ifvards  and 
ItTeries,  and  tenurea  in  capita  and  by  knights  aeryice, 
and  to  any  other  testamentaij  disposition ;  a^d  the 

"Raaetuue^  words  ^'leal  estate  '*  shall  ext^id  to  manors,  advow- 
SOBS,  messuages^  lands,  tithes,  rents,  and  heredita- 
ments, whether  freehold,  customary  freehold,  tenant 
right,  customary  or  copyhold,  or  of  any  other  tenure, 
and  whether  corporeal,  incorporeal,  or  personal,  and 
to  any  undivided  share-  thereof,  and  to  any  estate, 
right,  or  interest  (other  than  a  chattel   interest) 

"  Penonai  es-  therein ;  and  the  words  '*  personal  estate  "  shall  ex- 
tend  to  leasehold  estates  and  other  chattels  real,  and 
also  to  monies,  shares  of  government  and  other  fand% 
securities  for  money  (not  being  real  estates),  debts, 
choees  in  action,  rights,  credits,  goods,  and  aU  other . 
property  whatsoever,  which  by  law  devolves  upon 
the  executor  (nt  administrator,  and  to  any  share  or 

Number:  Interest  therein;  and  every  word  importing  the 
singular  number  only  shall  extend  and  be  applied 
to  several  persons  or  things  as  well  as  one  person  or 

Gender.  thing;  and  every  word  importing  the  masculine 
gender  only  shall  extend  and  be  applied  to  a  female 
as  well  as  a  male. 

REPBAL  CLAUSE. 

Repeal  of  the  XI*  A^d  be  it  further  enacted.  That  an  Act  passed 
^nva,  ^  R.  8,  in  tiie  thirty^second  year  of  the  reign  of  Bang  Henry 
36  H.^,  c  5.  the  Eighth,  intituled,  The  Act  of  wills,  waxds,  and 
primer  seisins,  whereby  a  man  may  devise  two  parts 
of  his  land ;  and  also  an  Act  passed  in  the  thirty- 
Iburth  and  thirty-fifth  years  of  the  reign  of  the  said 
King  JStmry  ^9  Eighth,  intituled.  The  Bill  concern- 
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ing  Ihe  explanation  of  wills ;  and  also  an  Act  passed  loctr.  i, 

in  the  parliament  of  Ireland,  in  the  tenth  year  of  the  (i*) 

reign  of  King  Chatles  the  First,  intituled,  An  Act 

how  lands,  tenements^  etc.  maybe  di^M>8ed  by  will 

or  otherwise,  and  concerning  wards  and   primer  Sec  5, 6,  is, 

seisins :  and.  also  so  much  of  an  Act  passed  in  the  as*,  orthesta- 

tuteoffnuds, 

twenty-ninth  year  of  the  reign  of  King  Charles  the  S9car.s«c.3; 
Second,  intituled.  An  Act  for  prevention  of  firauds  (i.)  ' 
and  perjuries,  and  of  an  Act  passed  in  the  parliament 
of  Ireland  in  the  seventh  year  of  the  reign  of  King 
William  the  Third,  intituled  An  Act  for  prevention 
offrauds  and  perjuries,  as  relates  to  devises  orbe^ 
quests  of  lands  or  tenements,  or  to  the  revocation  or 
alteration  of  any  devise  in  writing  of  any  lands, 
tenements,  or  hereditaments,  or  any  clause  thereof, 
or  to  the  devise  of  any  estate,  pur  autre  vie,  or  to  any 
such  estate  being  assets,  or  to  nuncupative  wiUs^  or 
to  the  repeal,  altering,  or  changing  of  any  will  in 
writing  concerning  any  goods  or  chattels  or  personal 
estate,  or  any  clause,  devise,  or  bequest  therein ;  and 
also  so  much  of  an  Act  passed  in  the  fourth  and  fifth  See.  i4.ot4 
years  of  the  reign  of  Queen  Anne,  intituled  An  Act  is.        '  ^' 
for  the  amendment  of  the  law  and  the  better  ad- 
vancement of  justice,  and  of  an  Act  passed  in  the 
parliament  of  Ireland  in  the  sixth  year  of  the  reign  6  Anne,  c.  lo. 
of  Queen  Anne,  intituled  An  Act  for  the  amendment 
of  the  law  and  the  better  advancement  of  justice,  as 
relates  to  witnesses  to  nuncupative  wills ;  and  also 
80  much  of  an  Act  passed  in  the  fourteenth  year  <tf  see.  9.  of  i4 
the  reign  of  King  Greorge  the  Second,  intituled  An    '  '  ^ 
Act  to  amend  the  law  concerning  common  recoveries, 
and  to  explain  and  amend  an  Act  made  in  the  twenty- 
ninth  year  of  the  reign  of  King  Charles  the  Second, 
intituled  *  An  Act  for  prevention  of  frauds  and  per* 
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'  juries,'  as  lelates  to  estates  pur  autre  vie ;  and  also 
25  G.  2.  c.  c.   an  Act  passed  in  the  twenty-fifth  year  of  the  reign 
cotaSsT  ^  of  King  Gieorge  the  Second,  intituled  An  Act  for 
aroiding  and  puttlbg  an  end  to  certain  doubts  and 
questions  relating  to  the  attestation  of  wills  and 
codicils  concerning  real  estates  in  that  part  of  Great 
Britain  called  England,  and  in  his  Majesty's  colonies 
and  plantations  in  America,  except  so  &r  as  relates 
to  his  Majesty's  colonies  and  plantations  in  America ; 
and  also  an  Act  passed  in  the  parliament  of  Ireland 
25  G.2re.iu  In  the  same  twenty-fifth  year  of  the  reign  of  £ing 
^^'^  "George  the  Second,  intituled  An  Act  for  the  avoiding 

and  putting  an  end  to  certain  doubts  and  questions 
relating  to  the  attestation  of  wills  and  codicils  con- 
cerning real  estates ;  and  also  an  Act  passed  in  the 

55  G.  3,  c.  192.  fifty-fifth  year  of  the  reign  of  King  George  the 

Third,  intituled  An  Act  to  remove  certain  difiBcnl- 
ties  in  the  disposition  of  copyhold  estates  by  will, 
shall  be  and  the  same  are  hereby  repealed,  except  so 
far  aa  the  same  Acts  or  any  of  them  respectively 
relate  to  any  wills  or  estates  pur  autre  vie  to  which 
this  Act  does  not  extend. 

GENBBAL  ENABLING  CLAUSE. 


win; 


AU  property  III.  And  be  it  further  enacted.  That  it  shall  be 
poMd  of  by  lawful  for  every  person  to  devise,  bequeath,  nr  dis- 
pose of,  by  his  will  executed  in  manner  hereinafter 
required,  all  real  estate  and  all  personal  estate  which 
he  shall  be  entitled  to,  either  at  law  or  in  equity^  at 
the  time  of  his  death,  and  which,  if  not  so  devised, 
bequeathed,  or  disposed  of,  would  devolve  np<Hi  the 
heir-«t-law,  or  customaiy  heir  of  him,  or,  if  he  be- 
came entitled  by  descent,,  of  his  ancestor,  or  npon 
his  executor  or  administrator ;  and  that  the  power 
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hereb J  given  shall  extend  to  all  real  estate  of  the  eomiirtoing 

cuAtotnuy 

nature  of  customary  freehold  or  tenant  liirht,  or  coa-  ftwhoku  and 

"  mm  cqpyholdi 

tomary  or  copyhold,  notwithstanding  that  the  testar  ^^°^IF^' 
tor  may  not  hare  surrendered  the  same  to  the  use  tMft»«  •<hnit- 

"  tsBoei  and 

of  his  will,  or  notwithstanding  that  being  entitled  as  ^|J^^^  °^ 
heir,  devisee,  or  otherwise  to  be  admitted  thereto,  °<>t"^^ 

'  '  '  deviled. 

he  shall  not  have  been  admitted  thereto,  or  notwith- 
standing that  the  same,  in  consequence  of  the  want 
of  a  custom  to  devise  or  surrender  to  the  use  of  a 
will  or  otherwise,  could  not  at  law  have  been  dis- 
posed of  by  will  if  this  act  had  not  been  made,  or 
notwithstanding  that  the  same,  in  consequence  of 
there  being  a  custom  that  a  will  or  a  surrender  to 
the  use  of  a  will  should  continue  in  force  for  a  limited 
time  only,  o^  any  other  special  custom,  could  not 
have  been  disposed  of  by  will  according  to  the  power 
contained  in  this  act,  if  this  act  had  not  been  made  ; 
and  also  to  estates  pur  autre  vie,  whether  there  shall  EtutM  pur 
or  shall  not  be  any  special  occupant  thereof  and 
whether  the  same  shall  be  freehold,  customary  free- 
hold, tenant  right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  whether  the  same  shall  be  a  corpo- 
real or  an  incorporeal  hereditament :  and  also  to  all  contingent 

intemtft 

contingent,  executory,  or  other  future  interests  in 
any  real  or  personal  estate,  whether  the  testator  may 
or  may  not  be  ascertained  as  the  person  or  one  of  the 
persons  in  whom  the  same  respectively  may  become 
vested,  and  whether  he  may  be  entitled  thereto 
under  the  instrument  by  which  the  same  respecti vdy 
were  created,  or  under  any  disposition  thereof  by 
deed  or  will ;  and  also  to  all  rights  of  entry  for  con- 
ditions broken,  and  other  rights  of  entry ;  and  also  righu  of  en- 
to  such  of  the  same  estates,  interest,  and  rights  per^  acquir- 

ed  alter  exe- 

respectively,  and  other  real  and  personal  estate,  as  cutumofthe 
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tibB^BBftaiormoj^be-eftiiiled  to  at  th»  tinM  of  kb 
deaths  notwiihataadiag  ibat  he  mmy  become  entitled 
to  the  aame^  anbieqiieiitly  to  the  execution  of  his  wilL 

FEES  ON  GOPTHOLDB. 

As  to  the  fees      IV.  Provided  always,  and  be  it  further  enaeted, 
abte  b7d£r?'  That  where  any  real  estate  of  the  nature  of  custom- 
toS^^d    Wfy  freehold,  or  tenant  right,  or  customary  or  oopy- 
etjpyhoM  es.  j^^^^  might,  by  the  custom  of  the  manor  of  which 
the  same  is  holden,  have  been  surrendered  to  the  use 
of  a  will,  and  the  testator  shall  not  have  surrendered 
the  same  to  the  use  of  his  will,  no  person  entitled  or 
claiming  to  be  entitled  thereto  by  rirtue  of  such 
#i{l  shall  be  entitled  to  be  admitted,  except  upon 
'  payment  of  all  such  stamp  duties,  fees,  and  sums  of 

money,  as  would  have  been  lawfully  due  and  payable 
in  respect  of  the  surrendering  of  such  real  estate  to 
liie  use  of  the  will,  or  in  respect  of  presenting,  regis- 
tering, or  enrolling  such  surrender,  if  the  same  real  ^ 
estate  had  been  surrendered  to  the  use  of  the  will  of 
sndi  testator :  Provided  also,  that  where  the  testator 
was  entitled  to  have  been  admitted  to  isuch  real 
estate,  and  might,  if  he  had  been  admitted  thereto 
have  surrendered  the  same  to  the  use  of  his  will,  and 
fl^all  not  have  been  admitted  thereto,  no  person  en- 
tiled or  claiming  to  be  entitled  to  such  real  estate 
'  in  consequence  of  such  will  shall  be  entitled  to  be 
admitted  to  the  same  real  estate  by  virtue  thereof, 
except  on  payment  of  all  such  stamp  duties,  fees, 
fine,  and  sums  of  money  as  would  have  been  lawfiilly 
due  and  payable  in  respect  of  the  admittance  of  such 
testator  to  such  real  estate,  and  also  of  all  such  stamp 
duties,  fees,  and  sums  of  money  as  would  have  been 
lawfully  due  and  payable  in  respect  of  surrendering 
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such  tetik  ettete  to-the  use  of  the  wiU,  or  of  pracni- 
tngy  Mgifltttiiig,  ^  enraUing  sochsiiReiideTy  had  the 
tastotor  been  dnfy^admitted  to  each  tcol  eeteto^  and 
afterwards  surrendered  the  same  to  the  use  of  his 
wUl ;  all  which  ^astrp  chities,  fees,  finer  or  sums  of 
JOMtyf  due  as  tfofeesaid,  dudl  be  paid  in  addition  to 
the  stamp  duiftna,  fees^&ieyror  sums  of  money  due  or  ' 
payable  on  the  admittance  of  such  person  so  entitled 
or  daiming  to  be  entitled  to  the  same  real  estate  as 
aforeSBid. 

COPYHOLDS. 

Y,  And  be  it  further  enacted.  That  when  any  jeal  iinus,orex. 
estate  of  the  nature  of  customary  freehold,  or  tenant  of  cuttomary 
nghty  or  customary  or  copyhold,  shall  be  diaposed  of  copyhoidt  to 
by  will,  the  lord  of  the  manor  or  reputed  manor  of  the  court 
which  such  real  estate  is  holden,  or  his  steward,  or 
the  deputy  of  such  steward,  shall  cause  the  will  by 
which  such  die^sition  shall  be  made,  or  so  muct^ 
thereof  as  shall  contain  the  disposition  of  such  real 
estate,  to  be  entered  on  the  court  rolls  of  such  manor 
or  reputed  manor ;  and  when  any  trusts  are  declared 
by  the  will  of  such  real  estate,  it  shall  not  be  necessais^ 
to  enter  the  dedaration  of  such  trusts,  but  it  shftU; 
be  sufficient  to  state  in  the  entry  on  the  oourt  rulla 
that  such  real  estate  is  subject  to  the  truats  d^^ai^: 
by  sock  will ;  auA  when  any  such  real  estate. coHl4i 
nothi^ire  l^eea  disposed  of  by  will  if  thia  act  >had.  no^. 
beeo^made,  ihe  same  fine,  heriot,  dues,  dutjes|,^aa(l> 
8er9J)f^.i|baU.b^ paid  and  rendered  b^  thedevj8ee,a^> 

^\i|di^Ye.beett4^^  ^^  ^®  cu9tamai;y  hd^,  i^ 
caaepf  the desceut of the.same real esta^ ;  and  the «Dd the loni 
lord  sh^  as  against  the  deyisee  of  such  estate  liave  to  the  same 
the  saine  remedy  for  recovering  and  enforcing  s^d^  ^hen  such 

»  3 
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eMatM  were    fme.  heriot.  duefL  duties,  and  services  as  he  is  mm 

not  pceviouft- 

ly  devisable    entitled  U>  toT  xecoYeriiur  and  enfoicinff  the  same 

at  he  would  o  o 

have  bem      hom  OT  aeaisst  the  cnstomary  heir  in  case  of  a  de« 

from  the  heir  ^  "^ 

in  caw  of  de- gcent. 
•cent 

ESTATES  PUR  AUTBE  TIE. 

Esutesput  ^I*  ^^  ^  ^^  further  enacted.  That  if  no  dispo- 
autre  vie.  gjtion  by  will  shall  be  made  of  any  estate  pur  autre 
vie  of  a  freehold  nature,  the  same  shall  be  changeable 
in  the  hands  of  the  heir,  if  it  shall  come  to  him  by 
reason  of  special  occupancy  as  assets  by  descent^  as 
in  the  ease  of  freehold  land  in  fee-simple ;  and  in 
case  there  shall  be  no  special  occupant  of  any  estate 
pur  autre  yie,  whether  freehold  or  customaxy  free- 
hold, tenant  right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  whether  a  corporeal  or  incorporeal 
hereditament,  it  shall  go  to  the  executor  or  adminis- 
trator of  the  party  that  had  the  estate  thereof  by 
virtue  of  the  grant ;  and  if  the  same  shall  come  to 
the  executor  or  administrator  either  by  reason  of  a 
special  occupancy  or  by  virtue  of  this  act,  it  shall  be 
assets  in  his  hands,  and  shall  go  and  be  applied  and 
distributed  in  the  same  manner  as  the  personal  es- 
tate of  the  testator  or  intestate. 

AGE  OF  TESTATOR. 


No  will  of  a       VII.  And  be  it  further  enacted,  That  no  will 
made  by  any  person 
years  shall  be  valid. 


age  valid;       made  by  any  person  under  the  age  of  twenty-one 


HARRIED  WOMEN. 


norof  affeme  VIII.  Provided  also,  and  be  it  further  enacted, 
Sc^as  mi^t  That  no  will  made  by  any  married  woman  shall  be 
vfousiy^ilSei  valid,  except  such  a  will  as  might  have  been  made 
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by  a  married  woman  before  the  pasnng  of  this 
act. 

EXECUTION  OF  WILLS. 

IX.  And  be  it  farther  enacted.  That  no  will  shall  wm  to  be  m 

writlngt  and 

be  valid  unless  it  shall  be  in  writing  and  executed  signed  or  ao* 

_       "  _        ,  .    knowledged 

IB  manner  hereinafter  mentioned ;  (that  is  to  say],  in  the  pie- 

senceoitwo 

it  diall  be  mirned  at  the  foot  or  end  thereof  by  the  witnesses  at 

°  .  .  .  one  time,  who 

testator,  or  by  some  other  person  in  his  presence  and  attest* 
by  his  direction ;  and  such  signature  shall  be  made 
or  acknowledged  by  the  testator  in  the  presence  of 
two  or  more  witnesses,  present  at  the  same  time,  and 
such  witnesses  shall  attest  and  shall  subscribe  the 
"vrill  in  the  presence  of  the  testator,  but  no  form  of 
attestation  shall  be  necessary. 


EXECmON  OF  TESTAMENTARY  AFPOINTVENTS. 

X.  And  be  it  further  enacted,  That  no  appoint-  Appoint- 
ment  made  by  will,  in  exercise  of  any  power,  shall  to  be  executed 
be  valid,  unless  the  same  be  executed  in  manner  wuis,  and  to 
hereinbefore  required ;  and  every  will  executed  in  thoiuh  'otber 
manner  hereinbefore  required  shall,  so  far  as  respects  lemnities  are 
the  exeoution  and  attestation  thereof,  be  a  valid 
execution  of  a  power  of  appointment  by  will,  not* 
withstanding  it  shall  have  been  expressly  required 

that  a  will  made  in  exercise  of  such  power  should 
be  executed  with  some  additional  or  other  form  of 
execution  or  solemnity. 

WILLS  OF  SOLDIERS  AND  SEAMEN. 

XI.  Provided  always,  and  be  it  further  enacted,  soidiets*  and 
That  any  soldier  being  in  actual  military  service,  or  excepted. 
any  mariner  or  seaman  being  at  sea,  may  dispose  of 
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hw  peirsonal  estate  as  he  might  have  done  before  the 
making  of  this  Act. 

PETTT  OFFICBBSy  SSAMXN,  AND  MARINBS. 

Act  not  to         XIL  And  be  it  farther  enacted.  That  this  act 

pr^to^of  ahall  not  prejudice  or  affect  any  of  the  provisions 

w.4',c.so,     contained  in  an  act  passed  in  the  eleyenth  year  of 

to^iii*  of      the  reign  of  his  Majesty  Bang  George  the  Fourth 

andiean^a, '  and  the  first  year  of  the  reign  of  his  late  Majesty 

King  William  the  Fourth,  intitiiled  An  Act  to 

amend  and  consolidate  the  laws  relating  to  the  pay 

of  the  Royal  Navy,  reepecting  the  wills  of  petty 

officers  and  seamen  in  the  Royal  Nayy,  and  nonHX>m- 

missioned  officers  of  marines,  and  marines,  so  £Eur  as 

relates  to  their  wages,  pay,  prize .  money,  bounty 

money,  and  allowances,  or  other  monies  payable  in 

respect  of  services  in  her  Majesty's  Navy, 

PUBLICATION. 

Pobiioiition        XIII.  And  be  it  further  enacted,  That  every  will 
quisUe.  "^    executed  in  manner  hereinbefore  required  shall  be 
valid  without  any  other  publication  thereof. 

ATTESTING  WITNESSES^  COMPKTBNCT. 

Wiu  not  to  be     XIV .  And  be  it  further  enacted,  That  if  any  per- 

ocunt  of  in-    SOU  who  shsll  attest  the  execution  of  a  will,  shall  at 

of'atteiSfag    the  time  of  the  execution  thereof,  or  at  any  time 

^    afterwards,  be  incompetent  to  be  admitted  a  witness 

to  prove  the  execution  thereof,  such  will  shall  not  on 

that  account  be  invalid. 

<^IFTS  TO  ATTBSTINO  WITNESSES. 

oiftstoan         XV.  And  be  it  further  enacted.  That  if  any  per- 
nets  to  be      SOU  shall  attest  the  execution  of  any  will  to  whom 

Toki.  "  ^^ 
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or  to  whose  wife  or  hnsband  any  beneficial  deyise, 
legacy,  estate,  interest,  gift,  or  appointment  of  or 
afi^ting  any  real  or  personal  estate  (other  than  and 
except  charges  and  directions  for  the  payment  of  any 
debt  or  debts),  shall  be  thereby  given  or  made,  such 
devise,  legacy,  estate,  interest,  gift,  or  appointment 
shall,  so  far  only  as  concerns  such  person  attesting 
the  execution  of  such  will,  or  the  wife  or  husband 
of  such  person,  or  any  person  claiming  under  such 
person  or  wife  or  husband,  be  utterly  null  and  yoid, 
and  such  person  so  attesting  shall  be  admitted  as  a 
witness  to  prove  the  execution  of  such  will,  or  to 
prove  the  validity  or  invalidity  thereof,  notwith- 
standing such  devise,  legacy,  estate,  interest,  gift^ 
or  appointment  lyientioned  in  such  will. 

CnSDITOR  ATTBSTINO  WITNESS. 

XYI.  And  be  it  further  enacted,  That  in  case  by  creditor  at- 
any  will  any  real  or  personal  estate  shall  be  chaiged  •dnutted  a 
with  any  debt  or  debts,  and  any  creditor,  or  the  wife 
or  husband  of  any  creditor,  whose  debt  is  so  charged, 
shall  attest  the  execution  of  such  will,  such  creditor, 
notwithstanding  such  charge,  shall  be  admitted  a 
witness  to  prove  the  execution  of  such  will,  or  to 
prove 'the  validity  or  invalidity  thereof. 

SXBC17T0K  ▲TTBSmrO  WITNESS. 

XVII.  And  be  it  further  enacted.  That  no  person  Executor  to 

'  '^  be  admitted  a 

shall,  on  account  of  Ms  being  an  executor  of  a  wiU,  witnen. 
be  incompetent  to  be  admitted  a  witness  to  prove 
the  execution  of  such  will,  or  a  witness  to  prove  the 
validity  or  invalidity  thereof. 


r.v.ww'     XVUL  Aai  ht  it  tether  cMcted,  TluKt  erery 
wOl  flUflf;  Lt  a  mam  or  woBfla  dull  be  leroked  by 


bis  or  ber  nuiiiige  {exotpt  a  will  aiade  in  exeiclae 
of  a  power  of  appcartmait,  wbc&Uie  real  or  personal 
estate  tbeiebj  ^ppmnied  woold  not  in  defiralt  of  sach 
sppoiBtBoeot  pam  to  bis  or  ber  beir,  ciutomary  heir, 
executor,  or  administrator,  or  Uie  person  entitled  as 
bis  or  ber  next  of  kin,  under  tbe  statute  of  distzibn* 
tions). 

BETOCAnOH  BT  PSBSUMPnON. 

No  frill  to  be      XIX.  And  be  it  fortber  enacted,  Tbat  no  will 
ifrMutnptfcm.  sball  be  reroked  by  any  piesomption  of  an  intention 
on  tbe  ground  of  an  alteration  in  circumstances. 

BBTOCATION  BY  SUBSEQUENT  WILL  OB  CODICIL,   OB 
DBSTBUCnON  OF  INSTBUMENT. 

No  Will  to  iM     XX*  And  be  it  further  enacted,  Tbat  no  will  or 

!w  anothwr'    codicil,  or  any  part  thereof,  shall  be  revoked  otber- 

or  wrmnir.^ir  wise  than  as  aforesaid,  or  by  another  will  or  codicil 

tion.** '"""     executed  In  manner  hereinbefore  required,  or  by 

tome  writing  declaring  an  intention  to  revoke  the 

same,  and  executed  in  the  manner  in  which  a  will 

Is  lierelnbefore  required  to  be  executed,  or  by  the 

burning,  tearing,  or  otherwise  destroying  the  same, 

by  the  testator,  or  by  some  person  in  bis  presence 

and  by  bis  direction,  with  tbe  intention  of  revoking 

tbeaanie. 

OBUITKIUTIONS  AND  INTKBLINXATIONS* 

N\%iUimH«w      XXL  And  be  it  fUHber  enacted,  Tbat  no  oUitexa^ 
tMM  i^MMw'iSr  li^Mi^  Uil«HiiM«li«ii|  or  other  altention  made  in  any 
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will  after  the  execution  thereof  shall  be  valid  or  have  a  wui,  duai 
any  effect^  except  so  &r  as  the  words  or  effect  of  the  feet,  uakn 
will  before  suchalteration  shall  not  be  apparent^nnless  win. 
snch  alteration  shall  be  executed  in  like  manner  as 
hereinbefore  is  required  for  the  execution  of  the 
will;  but  the  will,  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  duly  executed  if  the 
signature  of  the  testator  and  the  subscription  of  the 
witnesses  be  made  in  the  margin  or  on  some  other 
part  of  the  will  opposite  or  near  to  such  alteration, 
or  at  the  foot  or  end  of  or  opposite  to  a  memorandum 
referring  to  such  alteration,  and  written  at  the  end 
or  some  other  part  of  the  will. 

REYIYAL  OF  REYOKED  WILL. 

XXII.  And  be  it  further  enacted.  That  no  will  Nowuiie. 
or  codicil,  or  any  part  thereof,  which  shall  be  in  any  revived  other- 
manner  revoked,  shall  be  revived  otherwise  than  by  re-execution, 
the  re- execution  thereof,  or  by  a  codicil  executed 
in  manner  hereinbefore  required,  and  shewing  an 
intention  to  revive  the  same ;  and  when  any  will  or 
codicil  which  shall  be  partly  revoked,  and  afterwards 
wholly  revoked,  shall  be  revived,  such  revival  shall 
not  extend  to  so  much  thereof  as  shall  have  been 
revoked  before  the  revocation  of  the  whole  thereof, 
uliless  an  intention  to  the  contrary  shall  be  shewn. 

BEVOCATION — SUBSEQUENT  GONVSTANCE. 

XXni.  And  be  it  ftirther  enacted,  That  no  con-  A  deviienot 

-  .  to  be  teDQered 

vejrance  or  other  act  made  or  done  subsequently  to  inoperaUve 

the  execution  of  a  will  of  or  relating  to  any  real  o'  quent  con- 
veyance or 
personal  estate  therein  comprised,  except  an  act  by  act. 

which  such  will  shall  be  revoked  as  aforesaid,  shall 

pieTent  the  operation  of  the  will  with  respect  to 
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soo)i.eat«(e  or  intoest  in  snch  i«al  or  penMmal  estate 
aa  the  ieot^tor  aball  buve  poi^rer  to  dispose  of  by  wHl 
at  llie  ^tiine  of  hia  death. 

WILL  SPEAKS,  FROM  WHAT  PERIOD. 

Awuiihaiibe     XXIV.  And  be  it  further  enacted^  That  every 

^kfr^""   wiU  slfoU  be  construed,  wiih  leferanoe  to  the  real 

Um  £t«!t<Nb    eiEjtate  and  personal  estate  oon^rised  In  it,,  lo'np^ 

and  take  effect  as  if  it  had  been  executed  inunodiately- 

before  the  death  of  the  testator,  unless  a  oontnK^ 

intention  shall  appear  by  the  will,  .^^ 


LAPSED  AND  VOID  DEYI8BS. 


•.•« 


A  iwiduarr  XXY,  And  be  it  further  enacted,  That»  nnlw  a 
faieiudeet-  contrary  intention  shall  appear  by  the  will,  si^ 
priMd  hi '     real  estate  or  interest  therein  as  shall  be  compriaed 

umteduid 

void  d0viiM.  or  intended  to  be  comprised  in  any  devise  in  ai^h 
will  contained,  which  shall  iaSl  or  be  void  by  lea^on 
of  the  death  of  the  devisee  in  the  lifetinie  of  .tbe. 
testator,  or  by  reason  of  such  devise  being  contraiy 
to  law  or  otherwise  incapable  of  taking  effect,  shall 
be  included  in  the  residuaiy  devise  (if  any)  contaiued 
in  such  will. 


GENERAL  DEVISE— COPYHOLDS,  LEASEHOLDS. 

A  general  de-     XXVL  And  be  it  further  enacted.  That  a  demise 

dull  faMdude   of  the  land  of  the  testator,  or  of  the  land  of  the  tsstft- 

SS&oid  ai    tor  in  any  place,  or  in  the  occupation  of  any  person 

bnid  lands,     mentisned  in  his  will,  or  otherwise  descrtbedifli  a 

.,     .  ,  .gesxqcal  manneje,  andany  otihcr  geaemldevise^  whUfli 

ivoiild  deseribe  a  customary,  copyhold,  or  leassiMlii 

estatSvif  the  testator  had  no  frediold  eatote  wMck*. 

coidd  bedesorihed  by  it,  shall  be  construed  to indnde 

the  eustonuuy,  o^yhold,  and  leasehold  estates  of 
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the  testator,  OT  Mb  enstomaiy,  copyhold,  andleaefr^ 
hold  estates,  or  any  of  them,  to  which  snch  deecrip- 
tion  shall  extend,  as  the  case  may  be,  as  wtU  as  free- 
hold estates,  unless  a  contrary  intention  shall  appear 
hy  the  will. 

GSNSBAL  DBYISX — ^APFOINTMBNT. 

XXYII.  And  be  it  fnrther  enacted.  That  a  general  a  Mneni  gift 

shall  include 

devise  of  the  real  estate  of  the  testator,  or  of  the  real  ttumm  over 

which  the  tes- 

estaie  of  the  testator  in  any  place  or  in  the  occnpa-  tutor  hM  a 

gencnl  power 

tion  of  any  person  mentioned  in  his  will,  or  other-  of  appoint- 
wise  described  in  a  general  manner,  shall  be  con- 
stnied  to  include  any  real  estate,  or  any  real  estate 
to  winch  snch  description  shall  extend  (as  the  case 
may  be),  which  he  may  have  power  to  appoint  in 
any  manner  he  may  think  proper,  and  shall  operate 
as  an  execution  of  such  power,  unless  a  contrary 
intetttTon  shall  appear  by  the  will ;  and  in  like  man- 
ner a  bequest  of  the  personal  estate  of  the  testator, 
or  any  hequest  of  personal  property  described  in  a 
general  manner,  shall  be  construed  to  include  any 
penonal  estate,  or  any  personal  estate  to  which  such 
description  shall  extend  (as  the  case  may  be),  which 
he  may  haye  power  to  appoint  in  any  manner  he 
may  think  proper,  and  shall  operate  as  an  execution 
of  suclk  power,  unless  a  contrary  intention  shall  ap- 
pear by  the  will. 

inBHUMPIiB  WITHOUT  WORDS  OF  LDflTATIOir. 

XXYIII.  And  be  it  farther  enaoted,  That  where  a  devise  with, 
any  md  estate  shall  be  demised  to  any  person  with-*  Sf  limltaUon 

to  PAM  the 

put  any  words  of  limitation,  such  devise  shall  be  fee. 
constmed  to  pass  the  fee-simple,  or  other  the  whole 
estate  or  interest  which  the  testator  h^d  power  to 
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dispose  of  by  will  in  sach  real  estate,  unless  a  con- 
trary intention  shall  appear  by  the  wiU. 

WORDS  HfFORIINe  VAILUBB  OF  ISSUE. 

Words  im-         XXIX.  And  be  it  further  enacted.  That  in  any 

portingfidi-     ,     .  7  f 

ure  oTissue    devise  or  bequest  of  real  or  personal  estate  the  words 

to  ipeui  iuu6 

living  at  the  ^^  die  without  issue/'  or  ^^die  without  leaving  issue," 
or  **  haye  no  issue,"  or  any  other  words,  which  may 
import  either  a  want,  or  fiEdlure,  of  issue  of  any  per- 
son in  his  lifetime  or  at  the  time  of  his  death,  or  an 
indefinite  £eulure  of  his  issue,  shall  be  construed  to 
mean  a  want  or  £eulure  of  issue  in  the  lifetime  or  at 
the  time  of  the  death  of  such  person,  and  not  an  in- 
definite fidlure  of  hb  issue,  unless  a  contrary  inten- 
tion shall  appear  by  the  will,  by  reason  of  such  per- 
son having  a  prior  estate  tail,  or  of  a  preceding  gift, 
being,  witiiout  any  implication  arising  from  such 
words,  a  limitation  of  an  estate  tail  to  such  person 

Proviso.  or  issue,  or  otherwise :  Provided,  that  this  act  shall 
not  extend  to  cases  where  such  words  as  aforesud 
import,  if  no  issue  described  in  a  preceding  gift  shall 
be  bom,  or  if  there  shall  be  no  issue  who  shall  live 
to  attain  the  age  or  otherwise  answer  the  description 
required  for  obtaining  a  vested  estate  by  a  preceding 
gift  to  such  issue. 

ESTATE  OF  TRUSTEES. 

No  devise  to       XXX.  And  be  it  further  enacted.  That  where  any 

trustees  or 

executors,  ex-  real  estate,  (other  than  or  not  being  a  presentation 

oeptforaterm  ivi-111       ■••i. 

or  a  presenta-  to  a  chuTch)  shall  be  de  Vised  to  any  trustee  or  ex- 

tiontoa  t     t     ,        -t    1^   % 

churdi,  siuO]  ecutor,  such  devise  shall  be  construed  to  pass  the 

Ctts  a  rfiiittffl 
tensu        fee-simple  or  other  the  whole  estate  or  interest  which 

the  testator  had  power  to  dispose  of  by  will  in  such 

real  estate,  unless  a  definite  term  of  years  absolute 
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or  detenninable,  or  an  estate  of  freehold,  shall  there- 
by be  giyen  to  him  expressly  or  by  implication. 

ESTATB  OF  TKUSVKBB. 

XXXI.  And  be  it  further  enacted.  That  where  Tnuteei  uiu 

dsran  unlim- 

any  real  estate  shall  be  devised  to  a  tmstee,  withoat  ited  deviw, 

1.     .       .  <•    1  1         «        1       where  the 

any  express  limitation  of  the  estate  to  be  taken  by  trust  nuy  en- 

dure  beyond 

sach  trustee,  and  the  beneficial  interest  in  such  real  the  ufe  of  a 

person  bene- 

estate,  or  in  the  surplus  rents  and  profits  thereof,  ncuoiy  enu- 

,    ,,  _  '^  tied  for  life, 

mail  not  be  giren  to  any  person  for  life,  or  such  to  take  the 
beneficial  interest  shall  be  given  to  any  person  for 
Ufe,  but  the  purposes  of  the  trust  may  continue 
beyond  the  life  of  such  person,  such  devise  shall  be 
construed  to  vest  in  such  trustee  the  fee-simple,  or 
other  the  whole  legal  estate  which  the  testator  had 
power  to  dispose  of  by  will  in  such  real  estate,  and 
not  an  estate  determinable  when  the  purposes  of  the 
tmst  shall  be  satisfied. 

lAPSB  OF  SSTATE  TAIL. 

XXXII.  And  be  it  further  enacted.  That  where  Devises  of 

1  i»«3*j  estates  tail 

any  person  to  whom  any  real  estate  shall  be  aeviaeu  shau  not  lapse 
for  an  estate  tail  or  an  estate  in  quasi  entail  shall 
die  in  the  lifetime  of  the  testator,  leaving  issue  who 
would  be  inheritable  under  such  entail,  and  any  such 
issue  shall  be  living  at  the  time  of  the  death  of  the 
testator,  such  devise  shall  not  lapse,  but  shall  take 
effect  as  if  the  death  of  such  person  had  happened 
immediately  after  the  death  of  the  testator,  unless  a 
contrary  intention  should  appear  in  the  will. 

LAPSE — CHILDREN  OB  ISSUE  DYING  IN  TESTATOR's 

LIFETIME. 

XXXIII.  And  be  it  further  enacted,  That  where  Gifts  to  diii. 
any  person  being  a  child  or  other  issue  of  the  testa-  iss^  w>u»  " 
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liTtagatthe 
tBitatai'B 
death  shaU 
notlapWi 


tor  to  whom  any  real  or  personal  estate  shall  be  de- 
vised or  bequeathed  for  any  estate  or  interest  not 
determinable  at  or  before  the  death  of  such  person 
shall  die  in  the  lifetime  of  the  testator  leaving  issue, 
and  any  such  issue  of  such  person  shall  be  living  at 
the  time  of  the  death  of  the  testator,  such  devise  or 
bequest  shall  not  lapse,  but  shall  take  effect  as  if 
the  death  of  such  person  had  haf^ned  immediately 
after  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  wiU. 


WHEN  ACT  OPERATES. 

Act  not  to  ex-  XXXIV.  And  be  it  further  enacted.  That  thb 
made  before  act  shall  not  extend  to  any  will  made  before  the  first 
eetatesptir  day  of January,  one  thousand  eight  hundredand  thirty- 
pmam  who    eight,  and  that  every  will  re-executed  or  republished, 

CM  befove  _ 

18SR.  or  revived  by  any  codicil,  shall,  for  the  purposes  of 

this  act,  be  deemed  to  have  been  made  at  the  time 
at  which  the  same  shall  be  so  re-executed,  repub- 
lished or  revived  ;  and  that  this  act  shall  not  extend 
to  any  estate  pur  autre  vie  of  any  person  who  shall 
die  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  thirty-'eight. 


Act  not  to 
extend  to 
Scotland, 


SC0TLAin>, 


XXXV.  And  be  it  further  enacted,  that  this  act 
shall  not  extend  to  Scotland. 


SUGGESTIONS 

TO 

I 

PERSONS  TAKING  INSTRUCTIONS  FOR  AND 
PREPARING  WILLS. 


Testators  often  require  to  be  advised  as  to  the  suggetUom 
best  mode  of  disposing  of  their  property;  and  he  takingin- 
who  would  discharge  with  advantage  and  satis-  ^"•• 
Action  this  important  branch  of  a  legal  practi- 
tioner's duty,  should  be  prepared  with  some  sound 
aad  well-considered  notions  on  the  subject*    Per- 
haps this  preparation  may  be  facilitated  by  points 
ing  out  brie^  tiiie  comparative  advantages  of  the 
several  modes  of  disposition  adapted  to  ordinary 
circumstances. 
The  first  and  most  obvious  suffeestion  is,  that  fuu  informa- 

tion  to  be  ob- 

the  person  taking  instructions  for  the  will  should  ^^"^° 
folly  and  accurately  acquaint  himself  with  the  P'^op^'^y- 
situation  of  the  testator's  &mily,  or  other  the  in- 
tended objects  of  his  bounty,  and  of  the  property 
upon  which  his  will  is  designed  to  operate.  In 
regard  to  both  these  points,  testators  are  often 
less  explicit  and  communicative  than  could  be 
wished. 
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As  to nrovi.  l.Jsto  the  Objects. — ^In  proTiding  for  a  widow, 
dowt.  ^  '  (which  will  naturally  be  the  first  object  of  a  mar- 
ried testator),  it  is  to  be  considered  whether  the 
testator  will  give  her  a  life  income  onlj,  or  an  ab- 
solute transmissible  interest  in  any  portion  of  his 
property.  The  law,  in  its  provision  for  widows, 
furnishes  an  example  of  each  mode:  dower,  which 
is  the  widow's  provision  out  of  the  realty,  being  a 
life  interest;  and  her  share  in  the  personalty,  under 
the  statute  of  distributions,  being  an  absolute  pro- 
perty. The  former  mode  of  provision  seems  in  ge- 
neral most  consistent  with  testamentary  arrange- 
ments, especially  where  there  are  children,  whom 
the  testator  commonly  intends  to  take  ultimately 
the  bulk  of  his  property.  Indeed,  even  the  life  in- 
terest of  the  widow  is  frequently  made  to  cease 
on  marriage  again,  if  the  testator  has  chil- 
dren«  to  whom  such  an  event  might  be  preju- 
dicial ;  otherwise,  perhaps,  the  restriction  is  not 
widowgpoBi- ordinarily  to  be  recommended.    If  any  of  the 

tion  in  regard  *' 

Siton.^''"  *®****^'  ®  children  are  minors,  or  are  otherwise 
incapable  of  providing  for  themselves,  it  is  advis- 
able to  charge  the  widow  (if  she  takes  a  life  in- 
terest  in  the  whole  property)  with  the  obligation 
of  maintaming  them,* unless  the  testator  feels 
himself  secure  in  leaving  this  duty  to  the  spontsr 
neous  exercise  of  parental  aflPection,  It  may  some- 
times  be  desirable  also  to  confide  to  the  widow, 
when  she  takes  only  a  Ufe  interest,  with  a  gift 
over  to  children  equally  and  absolutely,  a  power  5y 
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wiU  to  regulate  and  modify  the  shares  of  the 
children^  so  as  to  adapt  them  to  any  diange  of 
circcimstances  occurring  in  her  lifetime;  and  such 
power,  if  confided,  should  extend  to  enable  the  do- 
nee to  iqppoint  to  more  remote  issue;  for  varions 
drcomstances  (snch  as  the  insolvency,  impru- 
dence, or  mental  imbecility  of  a  child)  might  ren* 
der  it  advisable  to  exdude  him  from  any  share,  and 
substitute  his  issue  as  otjects  of  the  testator's 
bounty.  Another  salutary  effect  of  such  a  power 
is,  that  it  imposes  some  check  on  the  sale  or  mort- 
gage by  the  children  of  their  reversionary  interests. 

If  it  is  deemed  advisable  that  the  children 
should  take  some  benefit  in  possession  during 
their  mother's  lifetime,  a  certain  portion  of  their 
shares  (say  a  moiety  or  a  third)  may  be  made  to 
vest  in  possession  at  majority  or  marriage  in  the 
lifetime  of  the  widow,  or  (which  is  more  com* 
mon)  a  pecuniary  legacy  may  be  given  to  them, 
payable  at  majority  or  marriage  ;  and  this  more 
especially  deserves  consideration,  if  the  children's 
shares  are  made  contingent  (but  which  is  seldom 
advisedly  done,)  on  their  surviving  the  testator's 
widow,  and  she  has  no  power  of  appointment  by 
deed  or  advancement,  as  she  would  then  be  un- 
able to  accelerate  the  payment  of  the  children's 
shares. 

The  mode  of  providing  for  children  is  of  course  Provisions 

°  f or  chikteea. 

a  more  fertile,  and  therefore  more  difficult,  topic 
of  remark ;  but,  before  offering  any  suggestions  on 
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lliis  head,  it  ahonld  be  obserred,  that,  where  a 
testator  is  about  to  provide  for  his  wife  and  diil- 
dren,  it  should  be  ascertained  whether  they  take 
anj  and  idiat  interests  under  any  marriage  or 
other  settlement  of  the  testator,  which  may 
greatly  infinenoe  the  dispositions  in  the  will. 
Testators  often  treat  settled  property  as  their 
own ;  and  the  assertion  by  some  of  the  legatees 
of  their  claims  under  the  settlement  deranges  the 
testamditary  scheme,  and  gives  rise  to  nice  ques- 
tions concerning  the  doctrine  of  election. 
AttotiMacu       Another  point  to  be  ascertained  is,  whether 

▼■Dcement 

to'cMMren?'  ^^^  ^^  ^®  children  have  been  or  are  likely  to  be 
advanced  by  the  testator  in  his  lifetime,  and  whe- 
ther such  advancements  are  to  be  deducted  out 
of  their  shares,  and  whether  any  children  to  whom 
money  may  have  been  advanced  by  way  of  loan 
are  to  be  treated  as.  debtors  of  the  estate  in 

Period  or      respect  of  such  advances  or  not.     The  shares  of 

vetting  of 

(^idren's  gons  are  in  general  made  to. vest  absolutely  at 
majority,  and  those  of  daughters  at  majority  or 
marriage;  and  the  advantage  of  this  plan  is^ 
that,  if  they  afterwards  die  during  the  life  of  the 
widow,  (whom  we  suppose  to  take  a  life  interest), 
the  provision  does  not  fail  by  such  event,  but 
devolves  to  their  personal  representatives. 

Postpone.  If  the  vesting  of  the  shares  is  postponed  until 

ment  of  vest- 
big  until  wi.  the  death  of  the  widow,  care  should  be  taken  that 

doWs  decease 

inexpedient,  ^hc  issuc  of  such  of  them  ss  antecedently  die  are 
made  to  stand  in  their  parents'  place,  though 
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eyen  this  is  less  eligible  than  making  the  shares 
vest  at  minority  or  marriage;  becaiise»  hj  the 
latter  plan,  a  child  marrying  in  the  lifetime  of 
the  "widow  is  enabled  to  make  a  settlement  upon, 
or  rather  (the  possible  incapacity  of  infiincy  being 
considered,)  to  oommmiicate  a  benefit  to  the  ob- 
jects of  such  marriage.     If  any  of  the  children  Maintemmce 

of  infmts* 

are  or  may  be  nnder  age  when  their  expectant 
shares  fall  into  possession,  provision  should  of 
course  be  made  for  the  apphcation  of  the  income 
for  their  maintenance  during  minority. 

Where  all  the  intended  objects  are  adult,  and 
are  to  take  absolute  shares,  the  will  may  be 
very  simple  in  its  form,  as  the  disposition  in  fa- 
vour of  the  children  will  consist  of  a  mere  abso- 
lute trust;  andf  indeed,  unless  the  widow  takes  a 
previous  life  or  other  temporary  interest,  there 
will  be  no  occasion  for  any  trust  at  all.  The 
whole  of  the  testator's  property  may  be  given  to 
his  children,  in  equal  or  unequal  shares,  (as  the 
case  may  be),  with  an  appointment  of  executors. 

"Where,  however,  any  of  the  children  are  Mode  of  pro- 
daughters,  who  are  married,  it  is  generally  advis-  ^J^^,, 
able  that  their  shares  should  be  subjected  to 
such  trusts  as  will  take  them  out  of  marital  con- 
trol. There  are  two  modes  of  effecting  this: — 
first,  by  simply  giving  the  share  in  question, 
(supposing  it  to  be  personal  estate),  in  trust  for 
the  daughter  for  her  separate  use  absolutely, 
which  has  the  effect  of  authorizing  the  executors 

E 
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to  pay  or  transfer  the  fuud  or  property  to  the 
daughter,  inthout  the  concnrrence  of  the  hus- 
band; but  it  does  not  prevent  the  daughter  her- 
self from  handing  it  over  to  the  husband,  so  that 
the  testator's  object  is  but  inadequately  attained 
Trusts  for  8e>  by  a  simple  trust  of  this  nature.  In  order  efPec- 
tually  to  exclude  marital  influence  in  the  affair, 
the  power  of  the  daughter  herseK  must  be  cur- 
tailed ;  to  effect  which  (being  the  other  of  the 
plans  above  referred  to,)  it  is  usual  to  vest  the 
property  in  trustees  for  the  daughter  during  her 
life,  and,  while  married,  for  her  separate  and  in- 
alienable use,  and,  after  her  decease,  in  trust  for 
her  children  or  more  remote  issue,  as  she  shall 
appoint;  and,  in  default  of  appointment,  in  trust 
for  children  equally;  and,  in  default  of  children, 
in  trust  for  such  persons  as  the  daughter  by  deed 
or  will  shall  appoint;  and,  in  default  of  appoint- 
ment, for  her  next  of  kin.  A  trust  for  children, 
however,  is  not  essential  to  secure  the  property 
as  an  inalienable  provision  for  the  daughter.  If 
it  is  intended  to  give  her  all  the  control  which  is 
consistent  with  this  object,  the  trusts  should  be 
for  her  separate  and  inalienable  use  during  cover- 
ture, with  remainder  to  such  persons  as  she  by 
deed  or  will  shall  appoint;  and,  in  default,  to 
her  next  of  kin.  Sometimes  the  power  is  con- 
fined to  appointment  by  will,  which  prevents  it 
from  being  irrevocably  exercised  in  favour  of  her 
l^usband  or  any  other  person. 
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Similar  trusts  should  be  created  of  the  shares  Aitounnuk- 
of  unmarried  daughters,  unless  the  testator  can  <«^ 
confide  to  their  prudence  the  task  of  making 
proper  settlements  for  themselyes  on  marriage. 

With  respect  to  unmarried  daughters,  however, 
it  is  not  in  the  power  of  the  testator  to  make  a* 
life  provision  absolutely  inalienable,  as  the  le- 
gatee, if  unmarried  at  the  death  of  the  testator, 
or  at  any  subsequent  period,  maj,  while  sole, 
disreg&rd  any  restriction  on  the  anticipation  of 
her  life  interest,  though  the  testator  may  of 
course  visit  such  act  with  the  penalty  of  for- 
feiture; but  this  is  a  strong  measure,  and  not  in 
ordinary  cases  to  be  recommended.  The  trusts 
adapted  to  cove^^ure,  unless  defeated  by  a  positive 
act  on  the  part  of  the  daughter  herself  while,  sole, 
win  take  effect  when  such  coverture  occurs  (a). 

A  testator  may  choose  to  give  to  the  surviving  ab  to  giving 
husband  of  a  daughter  (whose  share  after  her  de-  hiubands  of 
cease  is  settled  on  her  children)  a  life  interest  m 
the  property,  or  (which  seems  better)  to  em- 
power the  daughter  herself  to  create  such  an  in- 
terest; and  if  such  power  is  made  exercisable  by 
will  only,  it  has  the  effect  of  securing  to  the 
daughter  a  degree  of  influence  during  her  life,  as 
the  power  cannot  be  irrevocably  exercised. 

Sometimes  it  may  be  proper  to  give  to  trustees  Pomen  to 
a  power  of  settling  the  shares  of  children  who  5f  J^'^tJ^, 

(a)  Vide  Tulleii  v.  Amutrong  in  Chancery,  22nd  Jan. 

1840;  stated  post 

e2 
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nMnyfaigdar-  nuoTy  during  minoritj,  especially  in  the  case  of  a 
daughter  who  has  a  reyersionaiy  share  in  a  money 
fond,  as  in  sach  a  case  it  is  not  in  the  power  of 
either  of  the  marrying  parties,  eyen  though  the 
intended  husband  be  adult,  to  make  an  absolute 
settlement,  as  his  marital  interest  (which,  if  the 
fund  were  an  interest  in  jpoMesnon,  would  render 
the  settlement  effectual)  will  be  subject  to  the 
wife's  contingent  right  of  surviyorship,  which  her 
minority  preyents  her  from  binding  befons,  and 
her  coyertnre  after  the  marriage. 

As  to  the  pro.  II.  It  remains  to  be  considered  what  are  die 
modes  of  disposition  best  adapted  to  various 
species  of  property. 

inoonveni-         Household  goods  and  other  perishable  articles 

SgpartSnn>  should,  iu  general,  be  given  to  the  immediate 

terasts  in  chft t* 

tela.  takers  out  and  out,  as  the  creation  of  life  or  other 

partial  interests  in  such  property  is  attended 
with  much  inconvenience.  Where  such  partial 
interests  are  bequeathed,  it  should  be  ascertained 
whether  the  temporary  possessor  is  to  give  any 
security  to  the  ulterior  taker  for  the  preseryation 

Live  stock,  of  the  chattels  in  question.  The  creation  of  a 
partial  interest  in  live  stock  is  also  objectionable, 
on  account  of  the  difficulty  of  regulating  the  pre- 
cise mode  of  enjoyment,  and  of  adjusting  the  re- 
lative claims  of  the  immediate  and  ulterior  takers. 
It  is  better  either  to  give  such  property  abso- 
lutely in  possession,  or,  if  the  testator  wishes  to 
create  a  ^life  interest,  to  direct  the  stock  to  be 
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sold,  and  the  proceeds  invested,  and  the  income 
to  be  paid  to  the  intended  legatee  for  life,  the 
capital  being  made  divisible  at  the  death. 
Where  a  general  residue  of  personal  estate  is  Tnisu  for 

convenion. 

given  to  a  person  for  life,  it  should  be  distinctly 
ascertained  and  shewn  whether  the  legatee  is  to 
enjoy  the  use  or  income  •  of.  the  property  in  its 
actual  state,  or  whether  it  is  to  be  converted,  and 
the  proceeds  invested  upon  government  or  real 
securities.  This  is  a  material  consideration  where 
any  part  of  the  property  is  of  a  wasting  or  de- 
teriorating nature,  as  annuities  or  leaseholds  of  a 
short  duration,  since  property  of  this  description 
throws  of  course  into  the  hands  of  the  immediate 
taker  a  larger  income  than  the  interest  produced 
by  an  investment  of  the  proceeds  would  yield. 

On  the  other  hand,  if  any  part  of  the  property 
consists  of  reversionary  or  other  future  interests 
the  case  is  reversed,  and  the  legatee  for  life  is 
the  person  interested  in  requiring  an  immediate 
sale.  A  want  of  explidtness  on  this  point  has 
occasioned  much  Utigation.  In  general,  where 
the  purposes  of  the  will  require  (as  they  com-  . 
monly  do)  that  any  part  of  the  residuary  property 
should  be  sold,  the  best  course  is  to  subject  the 
whole  to  a  trust  for  sale  and  conversion,  and  to 
give  the  trustees  a  discretionary  power  of  con- 
tinuing the  property  in  its  actual  state  so  long 
as  they  may  deem  it  expedient  so  to  do,  and  pay- 
ing the  income  to  the  persons  who  would  be  enti- 
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tied  to  the  interest  of  the  invested  ftind.  If  real 
estate  is  included  in  the  trusty  it  should  he  ex- 
pressed that  this  discretion  is  not  to  affect  the 
transmissihle  quality  of  the  estate,  which^  under 
the  ahsolute  trust  for  conversion,  would  he  that 
of  personalty. 
A»  to  giving       Where  a  testator  has  real  estate,  which -he 

real  estate  in 

m^mded  intends  to  he  enjoyed  hy  memhers  of  his  family, 
in  undivided  shares,  it  is  in  general  advisable  that 
the  property  should  be  impressed  with  a  trust  for 
sale  and  conversion,  with  a  power  to  the  trustees 
(as  above  suggested)  to  suspend  indefinitely  the 
execution  of  the  trust,  as  a  joint  ownership  is  in- 
convenient, and  commonly  terminates  either  in  a 
partition,  which  is  often  an  expensive  and  operose 
measure,  (especially  if  any  of  the  parties  interested 
are  under  personal  incapacity),  or  in  a  sale;  and 
it  is  to  be  remembered,  that  the  existence  of  an 
absolute  trust  for  sale  and  conversion  does  not 
prevent  the  parties  beneficially  entitled  {all  concur- 
ring) from  electing  to  retain  the  property  as  lapid. 
Where  a  testator  is  especially  anxious  that  his 
real  estate  should  continue  in  his  family,  it  is 
better,  for  the  reasons  above  suggested,  to  parcel 
it  out  in  lots  among  them,  giving  WMteacre  to 
A.,  and  Blackacre  to  B.,  and  so  on,  than  to  make 
them  co-proprietors  of  the  whole. 
Suggestions  If  any  of  the  properties  are  in  mortgage,  it 
j^t  toinSJiii-  should  be  ascertained  whether  the  devisee  is  to 
branoes.        ^^^  j^  subjcct  to  the  incumbrance;  the  rule  being, 
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that,  in  the  absence  of  any  express  intimation,  the 
personal  estate  is  applicable  in  exoneration.  And 
here  it  may  be  remarked,  that  an  estate  in  mort- 
gage ought  never  to  be  devised  to  uses  in  strict 
settlement,  or  otherwise  subjected  to  limitations  in 
favour  of  infant  or  unborn  persons,  without  being 
accompanied  b j  a  power  of  sale,  or  without  some 
other  effectual  means  being  provided  for  raising  the 
money,  if  called  in  by  the  mortgagee.  The  same 
remark  applies  where  the  testator  has  charged  the 
estate  so  devised  with  the  payment  of  his  debts; 
and  it  is  to  be  remembered  that  the  law,  without 
any  act  of  the  testator,  has  now  brought  this 
burden  on  the  land;  so  that  if  the  real  estate  is 
likely  to  be  resorted  to  for  this  purpose,  the  pro- 
per machinery  should  be  provided  for  rendering  it 
conveniently  available  by  sale  or  mortgage.  When 
a  testator  subjects  his  real  estate  to  debts,  legacies, 
or  annuities,  it  should  be  ascertained,  and  made 
distinctly  to  appear,  whether  he  intends  to  make 
the  land  the  primary  fund,  or  merely  to  supply 
any  deficiency  in  the  personal  estate.  The  latter 
would  be  presumed  where  the  contrary  does  not 
appear;  but  obscurity  on  the  point  has  been  a 
prolific  source  of  litigation. 
Another  and  very  important  suggestion  is,  that  whether  the 

vesting  or  the 

whenever  the  enjoyment  of  the  subject  of  gift  ^^{^^^"L 
(whatever  be  its  nature)  is  postponed  to  a  period  postponed. 
subsequent  to  the  testator's  decease,  it  should  be 
ascertained  whether  the  vesting  is  also  to  be  de- 


80  SUGGESTIONS'  FOR 

ferred;  in  oiher  words,  whether  the  devisee  or  le- 
gatee is  immediately  to  take  such  an  interest  as 
.  yrill  pass  to  his  representatives  in  the  event  of  his 
dying  hefore  the  period  of  enjoyment.  Where  the 
vesting  is  postponed  nntil  majority,  or  any  other 
period,  the  destination  of  the  income  in  the 
meantime  should  be  provided  for. 
Discretionaiy      Where  land  is  devised  in  favour  of  infant  or 

poweraof 

trustees.  unoom  persous,  ample  powers  of  management 
should  be  vested  in  the  trustees,  such  as  that  of 
making  repairs,  letting  the  property  for  terms  of 
a  convenient  duration,  and  accepting  surrenders 
from,  and  compounding  for  claims  against,  te- 
nants, and,  where  the  estate  is  considerable,  ap- 
pointing agents  and  managers.  Indeed,  the 
extent  of  the  discretionary  powers  of  trustees  is 
always  a  point,  upon  which  a  testator's  intention 
should  be  distinctly  ascertained  and  exphcitly  in- 
dicated. The  nature  of  the  powers  adapted  to 
various  circumstances  will  be  collected  from  the 
following  Precedents.  Liberality,  without  ex- 
cessive indefiniteness,  is  the  desideratum.  If  spe- 
cial and  onerous  duties  are  imposed  on  trustees, 
a  large  discretion  should  be  confided,  and,  in 
such  cases,  a  pecuniary  allowance  for  the  extra- 
ordinary trouble  of  management  may  be  a  pru- 
dential measure.  This  remark  particularly  ap- 
plies where  executors  are  directed  to  carry  on  a 
business,  as  such  a  duty  involves  a  greater  amount 
of  risk  and  trouble  than  can  be  fairly  exacted 
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from  the  gratuitous  services  of  a  trustee.     Even 
in  ordinary  cases,  a  pecuniary  legacy  to  executors 
for  their  trouble  seems  proper,  especially  if  they 
are  strangers,  taking  no  beneficial  interest  under 
the  wiU.     And  here  it  may  be  remarked^  that,  Teitatoi't 
with  a  view  to  the  protection  of  the  trustees,  and  JJSJt'^J^^". 
the  making  provision  for  the  due  administration  J"^'®**'- 
of  the  affairs,  the  extent  of  a  testator's  engage- 
ments to  third  persons,  and  especially  his  rights 
and  responsibilities  with  respect  to  any  partner- 
ship concern,  or  any  joint-stock   company  in 
which  he  may  be  engaged,  may  be  a  proper  sub- 
ject for  inquiry  and  consideration. 
We  may  conclude  with  the  remark,  that  no  per-  as  to  pre- 

pttrixiff  codi' 

son  should  attempt  to  prepare  a  codicil  which  is  cus. 
intended  to  revoke,  alter,  or  modify  any  disposition 
in  the  vnll,  or  in  a  previous  codicil,  without  seeing 
such  prior  testamentary  document,  the  contents 
of  which  are  often  very  imperfectly  recollected 
and  stated  by  the  testator;  and  no  reader  of 
legal  reports  need  be  informed  how  numerous  and 
perplexing  are  the  questions  to  which  inaccuracies 
occasioned  by  a  neglect  of  this  precaution  have 
given  rise. 
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No.  I. 

Wiiil«  giting  all  the  Tegtator's  Real  and 
Personal  Estate  to  one  ahsohUely. 

This  is  the  last  will  and  testament  of 
me  [testator's  name,  description^  and  addition']. 
I  DEVISE  and  bequeath  all  the  real  and  personal 
estate  to  which  I  shall  be  entitled  at  the  time  of 
mj  decease,  nnto  [devisee^s  name,  description,  and 
addition'],  absolutely  (a);  but,  as  to  estates  Tested 

(a)  It  is  now  settled  that  a  general  devise  will  carry  es-  Genoal  de- 
tates  Tested  in  the  testator  as  trustee  or  mor^agee,  (Bom-  ^^^^g^^^ 
bridge  w.  Lord  AghburUm,  2  Yon.  &  ColL  347),  unless  a  ^^^^^^^^ 
contrary  intention  be  evinced  by  the  nature  of  the  limitations 
or  by  the  pforposes  to  which  the  devised  property  is  subjected, 
ss  vibere  the  devise  is  to  nses  in  strict  settlement,  or  for  an 
estste  in  fee  subject  to  an  executory  limitation  over,  or  the 
devised  estate  is  charged  with  debts  andlegades; — ^modes  of 
disposition  which  are  inappropriate  to  tmst  and  mortgage 
estates.  {Boe  t.  Beade,  8  Dam.  &  E.  119 ;   Lord  Bray^ 
hrook  T.  Huiqt,  8  Yes.  417;  Ex  parte  Morgan,  10  Yes. 
101;   A  r«  JSorwfaU,  M'Cld.  &  Yon.  291).    Hie  mere 
fiMst  of  die  devisees  in  fee  being  made  tenants  in  common 
win  not,  it  seems,  exdnde  trust  estates,  tiioagh  it  is  more 
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Form  of  at- 
testation. 

—where  the 
testator  signs; 


in  me  upon  trust  or  by  way  of  mortgage,  subject 
to  the  equities  affecting  the  same  respectively. 
And  I  appoint  the  said  [name]  sole  executor  of 
this  my  will,  hereby  revoking  all  other  testamentary 
writings.  In  witness  whereof  I  have  here- 
under (b)  set  my  hand,  this day  of , 

in  the  year  of  our  Lord . 

{Signed) 
Signed,  by  the  said  testator,  as  his  last' 
will  and  testament,  in  the  presence  of 
us,  present  at  the  same  time,  who,  at 
his  request,  in  his  presence,  and  in  the 
presence  of  each  other,  have  subscribed 
our  names  as  witnesses. 

[_Two  witnesses  (c).] 


usual  and  convenient  to  vest  such  estates  in  the  devisees 
jointly,  in  order  that  they  may  devolve  to  the  survivor. 
(See  Ex  parte  Whiteacre,  1  Sand.  Uses  and  Trusts,  285). 
The  question  has  been  much  discussed  in  recent  cases,  v^he- 
ther  the  legal  estate  in  mortgaged  lands  will  pass  by  the 
words  *  *  mortgages,"  or  *  *  securities  for  money. ' '    The  nega- 
tive was  determined  in  the  cases  of  Sylvester  v.  JarmaUf  (10 
Price,  76),  and  Galliers  v.  MosSy  (9  Bam.  &  Cress.  267); 
but  in  the  two  subsequent  cases  of  Ex  parte  Barbery  (5  Sim. 
451),  and  Mather  v.  ThtmaSy  (6  Sim.  115,  S.  C.  10  Bmg. 
44),  the  words  in  question  were  held  to  carry  such  estate; 
the  court,  however,  in  both  these  cases  relying  much  on  the 
fact  of  the  word  ''heirs"  occurring  as  a  word  of  limitation 
Sugffestion  as  appended  to  the  devise  in  question.     Where  an  outstanding 
of  trust  and    ^^^^^^  ^^  mortgage  estate  remains  m  the  testator  after  the 
Sb^"**  ^   trusts  or  incumbrances  affecting  it  have  been  satisfied,  it  is 
often  expedient  to  devise  the  property  directly  to  the  cettui 
que  trust  or  mortgagor,  instead  of  vesting  it  in  the  trustees 
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thornguby 
his  direction. 


Signed  by  [name,  description,  and  addition'],  "1  -.when  ano- 
as  the  last  will  and  testament  of  the  said 
testator,  in  his  presence,  and  by  his  di- 
rection, in  the  presence  of  us,  present  at 
the  same  time,  who,  at  his  request,  in 
his  presence  and  in  the  presence  of  each 
other,  have  subscribed  our  names  as  wit- 
nesses. 


of  the  testator,  by  which  means  the  necessity  of  a  further 
conveyance  is  avoided.  For  the  same  reason,  where  a  mort- 
gage debt  is  specifically  bequeathed,  the  estate  should  be 
devised  to  the  l^;atee. 

{b)  Until  the  recent  statate,  the  position  of  the  signature 
was  not  material;  but  now,  it  must  be  at  the  foot  or  end  of 
the  wilL  (1  Tict.  c.  26,  s.  11). 

(e)  Witnesses  of  intelligence  and  respectability  should  be  as  to  the  se- 
selected;  and  preference  is  to  be  given  to  professional  men,  ^^"^^0'^ 
whose  subscription  of  the  memorandum  of  attestation  in- 
duces confidence  that  the  formalities  of  ex^mtion  have  been 
strictly  attended  to ;  besides  the  advantage  arising  from  tiie 
greater  facility  of  finding  such  witnesses,  if  living,  or  of 
proving  Hieir  handwriting,  if  dead.  Domestic  servants  are  too 
often,  for  the  convenience  of  the  moment,  called  in  to  attest 
wiUs.     It  is  also  proper  that  the  witnesses  should  not  be 
persons  who,  or  whose  wives  or  husbands,  take  any  benefit 
under  the  will.     The  effect  of  making  a  beneficial  devisee  or  Effect,  where 
legatee,  or  the  wife  or  husband  of  such  a  devisee  or  legatee,  ^^Sm  ^ 
an  attesting  witness  to  a  wiU,  is  not  to  invalidate  the  will,  ^>t°£»»* 
but  to  vacate  the  devise  or  bequest,  in  order  that  the  witness 
may  be  admissible.    The  recent  statute  (1  Vict.  c.  26,  s.  15) 
has  altered  the  law,  first  by  destroying  the  distinction  between 
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real  and  personal  estate;  for,  as  a  will  of  personalty  did  not 
require  any  witness,  a  gift  to  an  attesting  witness  of  such  a 
will  was  not  void  under  the  statute  of  25  Geo.  2,  c.  6,  (3 
Russ.  436) ;  and,  secondly,  by  extending  the  provision  to 
the  wives  and  husbands  of  attesting  witnesses;  for  such 
wives  and  husbands  were  not  within  the  old  statute,  nor, 
consequently,  admissible  witnesses.  (Hatfield  y.  Thorp,  5 
Bam.  &  Aid.  589).  Creditors,  and,  by  construction,  (for 
there  is  a  verbal  omission  in  the  act),  the  wives  and  hus- 
bands of  creditors,  whose  debts  are  charged  by  the  will,  and 
likewise  executors,  are  admissible  witnesses.  (1  Vict.  c.  26, 
88.  16,  17). 

Ab  to  leallng       The  Statute  of  Frauds  did  not  require  that  a  will  of  free- 
a  will. 

hold  estate  should  be  sealed;  but  the  practice  of  sealing 

wills,  nevertheless,  much  prevailed,  and  has  been  hitherto 

justified  in  some  measure  by  the  consideration,  that   the 

will,  if  sealed,  might  operate  as  an  execution  of  a  power  of 

testamentary  appointment  expressly  requiring  a  seal.    But 

as  wills,  properly  so  called,  and  testamentary  appointments, 

are  now  placed  on  an  equal  footing  in  regard  to  execution, 

(1  Vict.  c.  26,  s.  10),  this  reason  no  longer  applies,  and  a 

seal  is  in  every  case  a  superfluous  appendage. 

As  to  the  ex-       Under  the  old  law,  wills  of  personal  estate,  and  of  copy- 
ecution  of  *-  ^  rj 

wilk  of  per-    holds,  not  only  did  not  require  the  attestation  of  any  wit- 

sonalty  and  v  j.  ^i       .  -  ^-i 

copyholds.      ness,  out  even  the  signature  of  the  testator  was  not  essential; 

forany  testamentary  declaration,  reduced  into  writing  by  the 
direction  and  in  the  lifetime  of  the  testator,  was  sufficient. 
Hence,  if  a  testator  died  in  the  interval  between  the  period 
of  his  having  given  instructions  for  his  will  and  that  of  its 
execution  by  him,  supposing  the  execution  to  have  been  pie- 
Tented  by  his  death,  the  written  instructions,  in  the  hand- 
writing of  his  solicitor  or  any  other  person,  constituted  an 
effectual  will.  (See  2  PhiU.  213 ;  1  Hagg.  641 ;  2  Id.  490). 
The  recent  statute,  however,  by  subjecting  wills  of  every 
kind  to  the  requisitions  of  signature  and  attestation,  has  of 
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oourae  deprived  mere  unattested  instmctums  in  the  hand- 
writmg  of  a  third  person,  or  even  of  the  testator  himself,  of 
an  operation.  It  seems  advisable,  therefore,  where  a  tes- 
tator is  in  extremis,  that  the  instructions  should,  if  ade- 
quately expressed  to  convey  his  intention,  be  duly  signed 
and  attested  accofdfng  to  the  statute,  in  order  to  guard 
against  sudden  death  or  incapacity  occurring  before  the  ex- 
ecatiMi  of  the  more  formal  instrument. 
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No.  II. 

« 

Will  disposing  of  Real  and  Personal  Es- 
tate  in  favour  of  two  Sons,  of  whom  one 
is  an  Adult  and  the  other  a  Minor; 
giving  to  the  Devisees  a  Power  of  Ap^ 
pointment  over  the  Real  Estate  (a). 
Direction  to  purchase  a  Life  Annuity. 


Devise  of  real  THIS  IS  THE  LAST  WILL  AND  TESTAMENT  of  me 

estate  tou 
in  favour  ( 
elder  son. 


estate  to  uses  01 

in  favour  of    [tsstatof's  name,  ^c.j.  I  DEVISE  the  messuage  or 


dwelling-house  at ,  in  which  I  now  reside,  with 

Advantagesof      (a)  The  adyantages  of  reserving  to  a  devisee  a  power  of 
de^BMui  fee  appointment  over  real  estate,  instead  of  simply  giving  the 

apTOiminait  V^^V^^  ^  ^*™  ^  ^®®»  ^^f  *^*  ^*  enables  the  donee  to 
dispose  of  freehold  estate  by  a  single  deed,  without  enrolment, 
and  exonerated  from  the  dower  of  a  wife  to  whom  he  may 
have  been  married  on  or  before  the  1st  of  January,  1834, 
{ffide  stat.  3  &  4  Will.  4,  c.  105),  and  also  (provided  the 
appointee  be  a  purchaser  or  mortgagee  without  notice,  (stat. 
2  &  3  Vict.  c.  11),  )  exempt  from  judgment  debts  affecting 
him ;  and  moreover,  if  the  estate  is  copyhold,  the  insertion 
of  the  power  enables  the  devisee  to  appoint  the  estate  to  a 
purchaser  or  any  other  person  without  being  admitted,  as 
his  nominee  is  considered  as  coming  in  immediately  under 
the  will  no  less  than  the  devisee  himself,  for  whom,  in  fact, 
he  is  substituted.  Unless  however  the  sale  speedily  follows 
the  testator's  decease,  the  lord  of  the  manor  would  have  the 
opportunity  of  compelling  the  admittance  of  the  person 
entitled  to  the  legal  ownership  in  the  meantime,  either 
under  the  will  or  by  descent. 
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the  garden  and  orcluurd  thereto  belonging,  and 
also  certain  pieces  or  parcels  of  land  called  [naaiet'], 
now  in  mj  own  occupation,  situate  in  the  said 

parish  of ,  with  the  appurtenances,  to  such 

persons,  for  such  estates,  and  generally  in  audi 
manner  as  my  elder  son  [nam^]  by  any  deed  or 
deeds,  or  by  his  last  will,  shall  appoint,  and,  in  de- 
fault of  such  appointment,  I  devise  the  same  unto 
my  said  son,  his  heirs  and  assigns,  for  ever  (6).  And  Derve  or 
I  devise  my  messuage  and  lands  situate  at >  outetoiike 

uMs  in  fkvouT 

now  in  the  occupation  of  [tenant']  under  a  lease,  cijouag^ 
with  the  appurtenances  (e),  to  such  persons  &c., 

(i)  Aooording  to  the  recent  enaetmenfts  regnktiiig  the  Heir  to  bjr  de- 
law  of  inberitanoe,  (vide  stat.  3  &  4  WilL  4,  c.  106,  a.  3), 
the  testator's  elder  aoa  would  take  as  purcfaaaer  imder  the 
deriae,  and  not  by  deteent. 


(e)  Uncertainty  as  to  the  ysope  of  expreaaions  deacriptive  What  wndi 
of  the  subject  of  the  gift  la  a  frequent  source  of  difficnltj  in  estate, 
the  construction  of  wills.  Somedmea  the  doubt  ia,  whether 
the  terms  embrace  real  aa  well  aa  personal  estate.  The 
woida  "  estate  **  and  **  property  "  clearly  extend  to  realty, 
(Terreii  t.  Paye,  1  Ch.  Cas.  262 ;  Jomgtma  r,  Jonffrnna,  I 
Coz,  362;  FUteher  y.  SmUtm,  2  T.  R.  656;  8mUh  t. 
CoJlin,  2  H.  BL  445  ;  Doe  r.  Langlande,  14  East,  370 ; 
Doe  T.  Gilbert,  6  J.  B.  Mooie,  268;  S.  C.  3Brod.  & 
Bing.  85 ;  Dwnage  ▼.  White,  1  Jac.  h.  W.  583),  unless 
restrained  by  the  context.  {Wilkimeon  ▼.  Menykmd,  Cro. 
Car.  447;  ThneweUr.  Perkhu,  2  Atk.  102;  Doe Y.Eomt, 
7  Taunt.  79 ;  Wooitm  ▼.  Kenwortky,  9  Yea.  137 ;  Roe  ▼. 
rend,  2  New  Bep.  214 ;  Doe  t.  HwrreU,  5  Bam.  &  Aid. 
18).  What  constitntes  a  restraining  context  can  only  be 
learnt  by  a  minute  examination  of  the  cases,  which  will  be 
found  to  present  some  very  nice  distinctions,  particnlaily 
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[similar  limiiaiiona  in  favour  of  a  younger  9on\ ;  but 
in  case  my  said  younger  son  shall  die  under  the  age 

respectiDg  the  effect  of  the  association,  with  the  words 
"  estate  **  and  ''  property/'  of  terms  descriptiye  of  person- 
alty only,  and  of  the  introduction  into  the  devise  of  trusts 
inapplicable  to  real  estate.  In  one  instance,  the  weight  of 
argument  in  favour  of  the  wide  and  the  restricted  con- 
struction was  so  equally  balanced,  that,  of  four  Judges,  two 
supported  the  one  construction  and  two  the  other.  {New- 
Umd  T.  Mqforibanktf  5  Taunt.  268).  Enough  has  been  said 
to  alarm,  if  not  fully  to  inform,  the  reader  on  this  point,  and 
to  impress  him  with  the  importance  of  excluding,  by  explicit 
declaration,  the  uncertainty  which  has  caused  so  much  dis- 
pute. As  the  word  "  estate,''  or  any  other  term  of  compre- 
hensiye  import,  may  be  restrained  to  personalty  by  its  more 
limited  associates,  so  terms  in  themselves  loose  and  am- 
biguous may  be  extended  to  real  estate  by  force  of  the  in- 
tention collected  from  the  whole  will,  t.  e.  there  may  be  an 
enlarging  as  well  as  a  restrainipg  context.  (TFt/ce,  dem.,  5 
Moore  &  Fay.  682). 

The  extent  of  particular  words  of  description,  such  as 
lands,  premises,  &c.,  has  often  come  imder  consideration. 
'Wordylanda*  The  word  **  lands"  it  seems,  will  carry  houses,  unless 
what.  '  both  words  occur  in  the  will,  and  stand  in  opposition  or 
contrast.  Thus,  if  a  testator  having  a  house  and  lauds 
devises  generally  all  his  lands,  the  whole  will  pass  ;  but  if 
he  devises  his  house  to  one,  and  his  lands  to  another,  the 
house  of  course  will  not  pass  under  the  latter  devise.  {Hey- 
don* 8  willy  2  And.  123).  A  devise  of  lands,  it  seems,  does 
not  generally  embrace  incorporeal  hereditaments,  as  tithes, 
rents,  &c. ;  but  such  hereditaments  would  pass  under  a 
devise  of  lands  at  a  particular  place,  if  the  testator  had  no 
other  property  answering  to  that  locality.  (See  Bitch  v. 
SanderSt  Styles,  261).  So  a  devise  of  a  particular  manor 
has  been  held  to  include  a  rent  issuing  out  of  such  manor, 
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of  twent]r-on6  years^  theni  devise  the  lut-mentioned 
hereditaments  in  the  same  manner  as  is  herein- 


the  testator  having  no  other  interest  therein.  (Jnekiey  r. 
RobmiOH,  2  Leon.  41,  pi.  57).  To  avoid  all  snch  questions, 
it  is  advisable  to  use  descriptive  terms  more  comprdiensive 
than  the  word  **  lands  " — such  as  "  tenements,"  **  heredi- 
taments, "  or  **  real  estate." 

There  seems  to  be  no  material  difference  between  Uie  tech*  • 
nical  and  popnlar  signification  of  the  word  "  mettMOffe,'* —  SlhAt!™^* 
Two  acres  of  land  have  been  held  not  to  pas  nnder  the 
devise  of  a  messuage  cum  periinentiis,  {Hearu  y.  AUem, 
Cro.  Car.  57).  In  another  instance,  a  mucb  laiger  quantity 
was'sdjudged  to  be  indaded  in  a  devise  of  "  three  messuages, 
with  all  houses,  stables,  &c.,  tiiat  stand  npon  or  belong  to 
the  said  messoages,"  by  reason,  it  should  seem,  of  the  land 
having  been  conveyed  to  the  testator  by  the  description  of  a 
messuage  or  tenement,  with  die  apportoianoes :  {Gulliver  v. 
Poyntz,  2  Sir  W.  Bl.  726) :  bat  the  case  is  not  to  be  relied 
on,  the  evidence  being  deariy  inadmissible  to  affect  the 
construction.  In  another  case,  the  devise  of  a  boose  was 
held  to  carry  land  employed  by  the  testator  to  raise  hay  and 
com  for  his  own  consumption,  because  he  had  directed  that 
the  devisee  should  be  at  the  charge  of  housekeeping,  ser- 
vants' wages,  and  coach-horses.  These  horses  were  used 
to  plough  the  land  in  question,  and  the  Court  considered 
the  testator  as  having  directed  that  they  should  continue  to 
be  so  used :  but  in  the  will,  as  stated,  there  is  no  such  di- 
rection.    {Blackbom  v.  Edgley^  1  P.  W.  600). 

The  word  *^  premises  **  signifies  ndiat  has  gone  before,  and  «<  premises,** 
tiierefore  may,  with  propriety,  be  used  in  relaticm  to  any  Jj^®^**™- 
preoeding  subject  or  subjects.  Thus,  where  a  testator  de- 
vised a  certain  messuage,  and  the  fdmiture  in  it,  to  A.  for 
life,  and  after  his  decease  he  gave  the  said  messuage  and 
premises  to  B.,  the  latter  devise  was  held  to  carry  the  fur- 
mtore  as  well  as  the  messuage  to  B.    {8a>iford  v.  Irby,  14 
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before  expressed  concendng  the  other  heredita- 
power  for     meiits  hereinbefore  devised.    And  in  case  my  said 

tnuteei  to 

ftimintotfir  ■    ■    ■  ■ 

NoYember,  1825,  before  Lord  Giford,  M.  R.,  MS.  See 
also  Doe  r.  MeakiM,  1  East,  456 ;  Fitzgerald  t.  Field,  1 
Ross.  427). 

'<  Share.**  Questiona  often  arise  whether  the  word  ''  share,*'  or  other 

such  term,  applies  to  one  or  more  than  one  of  seyeral  pre- 
ceding subjects  of  gift :  as  to  which  vide. Doe  t.  Stopford,  5 
East,  501 ;  Hardman  r.  Johnson f  3 Mer.  348 ;  Doer,  Gell, 
4  Dowl.  &  RyL  387 ;  S.  C.  2  Bam.  &  Cress.  680  ;  Doe  v. 
Bowling,  5  Bam.  &  Aid.  722. 

•<  In  or  tMar*  Local  indefiniteness  is  always  to  be  avoided,  such  as 
devising  lands  in  or  near  a  place.  A  devise  **  in  or  near 
Latchington  near  Maldon,''  was  held  not  to  indade  a  close 
which  was  four  or  six  miles  from  L.,  and  was  in  the  town 
of  Maldon.  {Doe  v.  Pigott,  1  J.  B.  Moore,  274).  In  ap- 
plying this  and  every  other  term  of  description,  local  or 
otherwise,  property  to  which  the  words  might  have  been 
stretched  for  want  of  a  more  appropriate  subject,  will  be 
excluded  by  the  existence  of  one  more  nearly  answering  to 
the  term  in  question.  {Doe  v.  Bower,  3  Bam.  &  Ad.  453). 

p     liar  am-      Though  a  testator  may  shew  by  the  context  of  his  will 

Btructkm  of    that  he  uses  a  local  appellation  in  a  peculiar  and  extraor- 

words  of  local 

deBcription      dinary  sense,  yet  this  conclusion  will  not  be  adopted  upon 

^  slight  or  equivocal  grounds. 

Thus,  where  the  devise  was  of  the  testator's  lands  in  Le- 

verington,  and  it  appeared  that  there  was  within  the  parish 

a  district  of  this  name,  called  Leverington's  Parson's  Grove, 

for  which  a  Chapel  of  Ease  had  been  anciently  endowed,  and 

that  the  testator  had  lands  in  the  parish  which  were  within 

the  chapelry,  and  lands  in  the  parish  which  were  not  within 

the  chapelry ;  it  was  contended  that  this  devise  was  to  be 

confined  to  the  latter  lands,  on  the  ground  that  the  testator 

had  himself  distinguished  the  parish  and  the  chapelry  by 

describing  himself  to  be  '*  of  Leverington,''  and  one  of  his 
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younger  son  shall  be  under  the  age  of  twenty-  the  yomumr 
one  years  at  my  decease,  I  empower  and  direct  my  during  mino- 

devisees  as  being  *'  of  Leverington's  Pftraon's  Grove ;"  bat 
the  Court  held,  that  all  the  lands  in  the  parish,  whether  in 
the  chapelry  or  not,  passed;  Lord  Denjnan  observing,  that 
though,  if  the  description  of  locality  had  been  Leverington's 
Parson's  Grove,  that  would  have  been  exdnsive  of  every 
other  part  of  the  parish,  yet  the  use  of  the  larger  term  did 
not  exclude  the  less.  (Doe  d.  Edwards  v.  Johnson,  5  Nev. 
&  Mann.  281). 

In  devising  a  property  by  name,  uncertainty  is  sometimes  As  to  xeTor- 
produced  by  describing  it  to  be  in  the  occupation  of  a  per-  ^^,  ^'^"^ 
son,  whose  occupancy  embraces  less  than  the  whole.    In 
such  a  case,  the  reference  to  occupancy  is  not  generally 
restrictive.    {Goodtitle  v.  Southern,  1  M.  &  S.  299;  Down 
T.  Down,  1  J.  B.  Moore,  80 ;  S.  C.  7  Taunt.  343). 

Indeed,  it  may  be  stated  as  a  general  rule,  that  words  of  Words  of  nig- 
suggestion  or  affirmation,  added  to  a  definite  description,  ftSnSti^n 
are  not  restrictive.  As  where  a  testatrix  having  devised  all  j^^"**"*^ 
that  her  Briton  Ferry  estate,  with  all  the  manors,  &c.,  there- 
unto belonging ;  afterwards,  when  describing  another  estate, 
added,  **  which,  as  well  m  my  Briton  Ferry  estate,  is  situate 
in  the  county  of  Glamorgan."  Part  of  the  Briton  Ferry 
estate  was  in  Breconshire ;  but  it  was  held  that  the  words 
in  question  did  not  exclude  from  the  devise  the  Brecon- 
shire portion  of  the  estate.  {Doe  v.  Earl  qf  Jersey,  1  Bam. 
&  Aid.  550).  So,  where  a  testator  devised  all  his  lands  at 
S.  which  were  given  him  by  his  brother's  will,  it  was  hdd 
that  the  devise  was  not  confined  to  what  he  took  by  the 
brother's  wiU.  {Welby  v.  Welby,  2  Yes.  &  Bea.  187.  But 
see  PuUin  v.  Pullin,  10  Moore,  464 ;  Doe  v.  Vernon,  7 
East,  8 ;  Wilson  v.  Mount,  3  Yes.  191.  See  also  Doe  v. 
Bower,  3  Bam.  &  Adolph.  459 ;  ^Doe  v.  Galloway,  2  Nev. 
&  Man.  240). 

It  would  seem,  however,  that  where  the  property  is  As  to  refer- 
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executors  or  administrators^  executor  or  adminis- 
trator for  the  time  being,  during  bis  minority,  to 

enoetoio.  detcribed  by  a  reference  to  its  locality  only,  and  not  by 
1  y  on  y*  Qame,  as  where  a  testator  devises  all  his  messnages,  lands, 
&c.,  at  A.,  in  his  own  occupation,  the  devise  will  not  ex- 
tend to  a  messuage  and  piece  of  land  at  A.  not  in  his  own 
oocnpation,  there  being  a  house  and  land  at  A.  exactly  an- 
swering to  the  description.  (Doe  v.  Parkin,  5  Taunt«  321). 
Sometimes  the  occupancy,  being  more  comprehensive  than 
any  other  particular  in  the  description,  has  the  effect  of  en- 
larging instead  of  restricting  the  extent  of  a  devise.  Tbos, 
if  a  testator  devises  the  messuage  in  his  own  occupation  to 
A.,  the  devise  will  pass  what  is  in  the  testator's  occupation, 
though  not  strictly  speaking  part  of  the  messuage ;  for  in- 
stance, a  cellar  in  the  testator's  occupation,  which  had  for- 
merly belonged  to  and  was  within  the  boundary  of  another 
house  devised  by  the  will,  but  which  had  been  separated 
therefrom  by  a  partition  put  up  by  the  testator,  who  had 
made  a  communication  between  it  and  his  own  house. 
(Press  V.  Parker^  10  Moore,  158).  And  where  a  testator 
devised  an  estate  called  D.,  '*  as  now  enjoyed  by  me,''  the 
devise  was  held  to  include  closes  belonging  to  an  adjoining 
estate,  which  the  testator  had  added  to  D.  by  removing  the 
fences,  and  which  were  then  in  his  occupation.  {Bodemkam 
V.  Pritchard,  2  Dowl.  &  Ryl.  518).  So,  under  a  devise  of 
''  the  house  I  live  in,  and  garden,"  stables  and  a  yard,  which 
were  in  a  ring-fence,  and  even  a  coal  pen  which  was  on.  the 
opposite  side  of  the  road,  all  which  were  in  the  testator's 
occupation,  and  were  used  by  him  partly  for  domestic  pur- 
poses, and  partly  in  trade,  were  held  to  pass.  {Doe  v.  Cd/- 
lins,  2  Dum.  &  E.  498).  But  a  devise  of  '*  my  capital  mes- 
suage or  mansion-house  wherein  I  now  live,  and  the  bufld- 
ings,  gardens,  grounds, 'and  appurtenances  to  the  same 
belonging,  or  therewith  used,"  has  been  decided  not  to  com- 
prise cottages  on  the  opposite  side  of  a  road,  and  in  the  oc- 


OF   WILLS.  95 

let  from  year  to  year  or  for  any  term  not  exceeding 
[fftfven]  years  in  possession,  at  the  best  rent,  and 
to  manage  the  hereditaments  hereinbefore  devised 
to  him,  and  to  receive  the  rents  and  profits  thereof^ 
and  after  payment  of  the  incidental  out-goings  and 
expenses,  to  apply  the  net  rents  and  profits,  or  an 

capation  of  tenants,  diough  the  testatrix  was  in  the  habit 

of  using  the  space  between  two  of  the  cottages  for  toming 

her  carriage.     {Homgkam  t.  Sandys,  2  Sim.  95).     In  &»• 

cent  case,  a  devise  of  a  manor  with  the  lands  *'  thereonto 

belonging/'  was,  partly  by  the  aid  of  the  context,  extended 

to  lands  not  properly  parcel  of  the  manor,  though  in  a  po- 

pukr  sense  situate  within  the  manor.     {Doe  y.  Langtorif  2 

Bam.  &  Adol.  680). 

Personal  chattels  are  sometimes  described  by  a  reference  '*  Goods,"  &c. 

,  ,  in  or  about  a 
to  locality,  as  where  a  testator  bequeaths  the  ''faousoiold  bouse. 

goods,"  "  things,"  "  property,*'  or  "  effects,"  which  are  in 
and  about  his  place  of  residence.  A  gift  of  "goods," 
"  chattels,"  or  "  effects,"  in  or  about  a  house,  it  seems,  in 
general  will  pass  cash,  (including  notes  payable  on  demand, 
which  are  considered  as  cash),  but  not  securities  for  money. 
{Trafford  y.  Berridge,  1  Eq.  Ca.  Ab.  201,  pi.  14;  Pophaim 
▼.  Lady  Aylesbury,  Amb.  68;  JaneeY.  Sefton,  4  Yes.  166). 
But  if  a  testator  expressly  excepts  any  particulars  to  which 
the  bequest  would  not  otherwise  have  extended,  such  ex- 
ception will  hare  the  effect  of  enlarging  the  construction. 
(See  Hotham  ▼.  Sutton,  15  Yes.  319).  A  bequest  of  chattels 
and  effects  standing  alone  and  unrestricted  is  clearly  ade- 
quate to  pass  the  whole  personal  estate ;  yet,  where  these 
words  are  collocated  with  household  goods,  they  may  be  and 
frequently  are  restrained  to  articles  ejusdem  generis.  {WooU 
comb  V.  Woolcomb,  3  P.  W.  112;  TimewellY,  Perkins,  2 
Atk.  103;  Porters.  Tbvmay,  3  Yes.  311;  Mawlings  v. 
/eitiitii^«,  13  Yes.  39;  Sniton  ▼.  Sharp,  1  Rnss.  146), 
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adequate  part  thereof,  in  his  maintenance  and  edu- 
cation, and  to  invest  the  unapplied  surplus,  if  any, 
in  or  upon  the  puhlic  funds  or  securities  of  the 
United  Kingdom^  or  real  securities  in  England  or 
Wales,  (and  not  in  Ireland  or  elswhere  (d)) ;  and 
improve  the  same  as  an  accumulating  fund,  vary- 
ing the  investment  from  time  to  time  for  any  other 
of  the  kinds  aforesaid,  as  often  as  may  he  thought 
proper;  hut  with  Hberty  to  apply  the  income, 
and,  if  deemed  necessary,  the  capital  also,  of  the 
same  fund,  for  the  maintenance  or  advancement 
in  life  of  my  same  son;  and  in  the  event  of  his 
attainment  of  the  age  of  twenty-one  years,  the  same 
fund,  or  so  much  thereof  as  shall  remain  unap- 
plied to  the  purposes  aforesaid,  shall  he  his  abso- 
lute property;  hut  in  the  event  of  his  death  under 
the  age  of  twenty-one  years,  the  same  shall  he  the 
Direction  to   absolute  property  of  my  said  elder  son.     I  direct 

executors  to  x      x        ^  ^ 

purchase  life  my  exccutors  to  purchase,  within  twelve  calendar 
months  after  my  decease,  in  the  name  and  for  the 
benefit  of  my  old  and  faithfiil  servant  [name],  an 
irredeemable  annuity  of  20Z.  for  her  life,  such  pur- 
chase to  be  made,  in  the  discretion  of  my  execu- 
tors, either  from  government  or  any  public  com- 
pany, or  from  any  private  person  or  persons,  but  so 
that  the  annuity,  if  purchased  from  any  private  per- 
son or  persons,  shall  be  well  secured  on  freehold, 
copyhold,  or  leasehold  property  (c) ;  And  I  direct 

((2)  See  4  &  5  Will.  4,  c  29,  stated  post. 
As  to  the  (e)  There  are  two  ordinary  modes  of  providing  for  the 
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that,  until  sadi  pmrcliase  shall  be  made,  the  said 
annnify  shall  be  paid  out  of  my  general  personal 
estate,  in  eqoal  quarterly  portions,  the  first  portion 
to  be  paid  at  the  end  of  three  calendar  months 
from  my  decease;  And  I  declare  that  the  said  an- 
nuitant, or  her  executors  or  administrators,  shall 
not  be  allowed  to  accept  the  value  of  the  said 
annuity  in  lieu  thereof.     I   giyb  to  my  said  Bequm  u» 

younger  ion 

payment  of  amioitkw  not  chai^ged  on  anj  specific  property,  modei  of  piD- 
One  is,  by  directing  the  executors  to  inTcstan  adequate  som  psyment  of 
in  the  purchase  of  stock  or  some  other  security  yiehling  in-  *'™"'*'*'' 
come,  until  the  decease  of  the  annuitant,  when  the  fund  hX\s 
into  the  refladne ;  and  the  other,  by  directing  an  annuity  to 
be  purchased,  as  in  the  text.  Theformer  Is  the  more  usual, 
and  is,  ingeneral,  the  more  eligible  mode.  It  has  the  ef- 
fect, however,  of  absorbing  presently  a  larger  portion  of  the 
ci^ital  to  provide  for  the  annuity,  and  is  attended  with  this 
inconvenience,  that  it  protracts  the  final  distribution  of  the 
rendnary  personal  estate  untH  the  expiration  of  the  an- 
nuity; so  that,  wbien  the  testator  is  desirous  that  as  large  a 
portion  of  income  98  possible  shall  be  Immediatdj  avail- 
able for  the  general  trusts,  or  where,  as  in  the  present  in- 
stance, the  residue  is  disposed  of  in  such  a  manner  as,  inde- 
pendently of  the  annuity,  to  admit  of  a  speedy  distribution, 
it  seems  advisable  to  authorize  the  executors  to  purchase 
the  annuity:  If  sach  be  the  Intention,  it  is  proper  to  preclude 
tiie  legatee  finom  ^J^^rf-mg  to  receive  the  vahte  of  the  annuity, 
which  otherwise  he  (or,  if  the  purchase  is  not  made  in  his 
lifetime,  his  personal  representative)  may  do.  (Dawson  v. 
Heam,  1  Russ.  &  Mylne,  606;  Woodmettan  v.  Walker, 
2  Id.  197).  But  such  a  prohibition,  of  course,  would  not 
prevent  the  annuitant  from  sdling  or  Incumbering  the  an- 
nuity when  purdiased,  whidi  restniot,  if  intended,  must  be 
further  provided  for. 
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of  stock  younger  son,  if  he  shall  attain  the  age  of  twenty- 
one  years^  the  sum  of  2,000^.  Consolidated  Three 
per  cent.  Bank  Annuities,  to  he  transferred  to  him 
within  three  calendar  months  after  he  shall  attain 
that  age,  or,  if  he  should  attain  it  in  my  lifetime, 
within  three  calendar  months  after  my  decease. 
Direction  to  I  DIRECT  that  the  Icgacy  duty  and  expenses  inci- 
duty.  d^it  to  the  hequests  of  the  annuity,  and  of  the 

stock  legacy,  hereinbefore  respectiyely  bequeathed, 
shall  be  paid  out  of  my  residuary  personal  estate. 
RMiduarv     As  TO  all  the  residuc  of  the  real  and  personal  pro- 
quest  to  elder  perty  whatsoeyer  and  wheresoeyer,  which  may  be- 
long to  me  at  my  decease,  I  deyise  and  bequeath 
the  same  to  my  said  elder  son,  his  heirs,  executors, 
and  administrators,  absolutely;  but  subject,  as  to 
property  yested  in  me  as  trustee  or  mortgagee,  to 
the  equities  affecting  the   same  respectiyely.     I 
Appointment  APPOINT  my  Said  elder  son  and  [names  ^c]  exe- 

oi  executon 

Jjjj^'-  cutors  of  this  my  will,  with  power  to  compound 
debts  and  settle  claims  against  or  in  fayonr  of  my 
estate,  and  to  retain  and  allow  to  each  other  the 
expenses  of  executing  my  will;  And  I  constitute 
my  executors  or  executor  for  the  time  being  guar- 
dians or  guardian  of  my  said  younger  son  during 
his  minority.  Lastly,  I  reyoke  all  former  wills, 
and  declare  that  this  writing,  consisting  of  [three] 
sheets  of  paper,  contains  the  whole  of  my  will. 
In  witness  whereof,  I  haye  hereunder(/)  set  my 

Signing.  (f)  The  signature  <*  at  the  foot  or  end"  of  the  wiU  is  the 

only  effectual  signature)  (1  Vict.  c.  26,  s.  11) ;  and  that  stg- 
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hand,  and  I  have  also  set  my  hand  to  each  of  the 
[hDo]  preceding  sheets  of  this  my  will. 

{Signed). 
Signed  &c.  [ante,  p.  84.] 

nature,  therefore,  appliei  to  tiiewlll  as  a  whole.  The  sign- 
ing  of  the  other  sheets  is  merdy  a  cautionary  measare, 
adopted  to  g^oard  against  sabstitntion  and  interpolation. 


r  2 
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No.  III. 

Will  of  a  Married  Woman,  having  no 
Issue,  disposing  of  Real  Estate  and  a 
Money  Fund,  over  which  she  has  Powers 
of  Appointment,  and  of  her  separate 
Property,  in  favour  of  her  Husband  and 
collateral  Relations,  Appointment  of 
the  Real  Estate  to  the  Husband  for  Life 
— to  Trustees,  for  the  separate  Use  of  a 
Married  Sister  for  Life — to  the  Sister*  s 
Husband  for  Life — to  her  Issue,  as  she 
shall  appoint — to  her  Children  in  Fee, 
with  Cross  Limitations — to  such  Persons 
as  she  shall  appoint — to  the  Survivor  of 
the  Sister  and  her  Husband  in  Fee. 
Appointment  of  the  Money  Fund  to 
Trustees,  to  be  disposed  of  as  part  of 
the  Residue,  Bequest  of  Specific  Lega- 
cies, Bequest  of  the  Residue  to  Trustees, 
to  pay  Pecuniary  Legacies  and  Annuities 
— Funds  to  be  set  apart  to  answer  the 
Annuities — Ultimate  Trust  for  Brothers 
and  Sisters  equally.  Power  to  give  Re- 
ceipts— to  appoint  Trustees, 

1  HIS    IS   THE    LAST  WILL  AND   TESTAMENT  of 

me  [name'],  the  wife  of  [husband's  name,  descrip- 
tion, and  addition'],  to  take  effect  in  the  event 
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only  of  my  not  leaving  any  issue  living  at  my 
death.      Whereas  under  the  will  of  my  late  recital 

of  testatrix's 

father,  [name],  deceased,  dated  the day  of  power,  under 

,^  -^  ^         her  father's 

,  in  the  year ,  and  proved  on  the ''Hit?n*reai 

day  of ,  in  the  year ,  in  the  Prerogative  "'*^** 

Court  of  the  Archhishop  of  Canterbury,  I  have  a 
general  power,  by  my  will  (a),  to  appoint  the  use 
of  the  fee-simple  of  certain  freehold  hereditaments 
situate  at ,  in  the  county  of :  Now,  in  appoint- 

'  "^  MKNTOfSUch 

exercise  of  the  said  power,  and  of  every  other  power  "**  «'*'*  * 
hereunto  enabling  me,  I  appoint  the  said  heredi- 
taments to  the  uses  following;  (namely).  To  the  —to  testa- 

,     trix's  hus- 

USE  of  my  said  husband  and  his  assigns  for  his  band  for  life; 
life,  without  impeachment  of  waste;  with  remain- 
der TO  THE  USE  of  [tnuteei\.  their  executors  and  r*®  *™»'««' 

^  -*  to  preserve 

administrators,  during  the  life  of  my  sister  [name],  JSiSdS?and 

the  wife  of  [name,  $•©.],  without  impeachment  of  ^J^'^*^" 

waste.  Upon  trust  to  preserve  the  contingent  re-  JJJufe*; '"'" 

mainders  hereinafter  Hmited,  and  also  to  pay  the 

rents  and  profits,  as  the  same  shall  accrue  due, 

and  not  by  way  of  anticipation,  to  my  said  sister, 

for  her  separate  use,  independently  of  her  present 

or  any  ftiture  (b)  husband;  and  for  which  rents 

and  profits  her  receipts  alone  shall  be  discharges 

to  the  said  trustees;  with  remainder  To  the  use  —to  the  sis. 


(a)  The  recent  act  (1  Vict.  c.  26,  s.  10)  having  abrogated 
all  peculiarities  of  execution  and  attestation  in  regard  to 
testamentary  appointments,  it  is  useless,  in  framing  such  a 
power,  to  make  any  requisitions  of  this  nature,  or,  in  framing 
an  appointment  under  it,  to  refer  to  them  when  they  exist. 

(b)  Vide  post,  as  to  proYisions  for  the  separate  use  of 
married  women. 
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tar's  huflband  of  the  said  [htteband  of  testator* g  sister]  and  his 

for  life;  .  ... 

assigns,    for  his  life,  without   impeachment  of 
— tottaesia-    waste;   with  remainder  To  such  use  or  uses, 

ter's  children    «,,^«,,  ^i 

and  issue,  as  for  the  benefit  of  all  or  any  one  or  more  of  the 

she  shall  ap> 

point ;  children  or  other  issue  of  my  said  sister,  by  her 

present  or  any  future  husband,  [or,  of  my  said 
sister  by  the  said  (^httsband^jy  such  other  issue 
being  born  in  her  lifetime,  as  she  shall,  by  deed 
executed  in  the  presence  of  and  attested  by  one 
or  more  witness  or  witnesses,  or  by  her  last  will, 
executed  and  attested  according  to  the  statute  for 
the  amendment  of  the  laws  with  respect  to  wills, 

-.to  the  sis-    appoint;    And  in  default  of  appointment.  To  the 

ter's  children  -   i         i  .1  -i  •  <•  1  -ii 

eauaUyinfee,  usc  of  the  Children,  if  more  than  one,  equally,  or 

with  cross  ex-  *■ 

egitory  limit-  the  child,  if  ouly  one,  wholly,  of  my  said  sister, 
[or,  of  my  said  sister  by  the  said  (husband)'],  in 
fee-simple,  with  cross  limitations  of  the  shares, 
original  and  accruing,  of  each  of  diem,  on  his  or 
her  dying  under  the  age  of  twenty-one  years, 
without  leaving  issue,  to  the  use  of  the  others 
equally,  or  the  other  of  them  wholly,  in   fee- 

—to  such  uses  simple;   and  with  a  limitation  oyer  of  the  en- 

as  the  sister 

shau  by  will   tircty,  in  the  event  of  there  being  no  child  of  my 

said  sister,  or  no  such  child  who  shall  attain  the 

said  age,  or  die  under  that  age  and  leave  issue. 

To  such  uses  as  my  said  sister  shall  by  her 

--to  the  BUT-  last  will  appoint;  And,  in  default  of  appointment, 

sister  and  her  To  THE  USE  of  the  survivor  of  them  my  said 

husband  in         ,  ,  , 

fee.  sister  and  her  said  husband,  in  fee-simple.     And 

RBciTALof   WHEREAS,  undcr  the  settlement  made  in  contem- 
power,  under  platiou   of  my  marriage  with  my  said  husband, 

her  marriage    ,       .     _  -  , 

settlement,  pf  by  indenture  dated  the day  of ,  in  the 
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year ,  I  have  (snbject  to  the  trusts  therein  appointing 

contained  in  favour  of  myself  and  my  said  hus-  f^^*- 
band  successively  for  life,  and  in  fevour  of  the 
children  of  our  marriage,  of  which  there  has  be^i 
no  issue),  a  general  power,  by  my  will,  of  appoint- 
ing certain  monies,  stocks,  funds,  and  securities 
thereby  settled:  And  whereas  I  am  possessed,  — thattesu- 

.  tiix  is  possen- 

as  my  separate  property,   independently  of  my  ed  of  separate 
said  husband,  of  certain  personal  estate:  Now,  in  appoint. 
exerdse  of  the  said  power  siven  to  me  by  the  said  tied  funds  to 

testatrix's  ex- 

settlement,   and  of  every  other  power  hereunto  ecutors,  to  be 

*'  '  disposed  of  as 

enabling  me,  I  direct   the  said  monies,  stocks,  part  of  her  ae. 

"  parateper- 

fiinds,  and  securities  to  be  paid  or  transferred^  on  JJ"*^  proper- 

the  determination  of  the  trusts  prior  to  my  said 

power  of  appointment,  to  the  said  [trttstees],  and 

to  be  disposed  of  by  them,  as  part  of  the  residue 

hereinafter  bequeathed  of  my  separate  personal 

estate.    I  dispose  of  my  separate  personal  estate  nupositionof 

separate 

in  manner  following;    (namely),  I  beuueath  to  personal  pro- 
my  said  husband  the  use,  during  his  life,  of  the  _useof  piate 

1,  i_«i_  r       ^^  J.    '  L     to  husband 

plate  on  which  my  family  crest  is  engraven,  he  for  ufe-in 

signing  an  inventory  thereof,  to  be  kept  by  my  ^Sted-, 

said  trustees  (c);  I  bequeath  to  my  said  sister 

my  said  plate  (subject  to  my  said  husband's  right, 

to  use  the  same  for  his  life) ;  also  my  watch  with  —witch,  &c. 

^  •'  to  sister. 

the  chain  and  seals,  and  my  jewels,  trinkets,  and 
other  ornaments  of  my  person;  and  I  bequeath  Appardto 
to  my  servant  [name],  if  she  shall  continue  in  my 
service  till  my  death,  all  my  wearing-apparel; 


(c)  See  note,  post. 
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Delivery  of    And  I  direct  the  same  legacies  to  be  detivered 
Residue  of  ae- within  One  Calendar  month  alter  my   death.     I 

pante  pro-  •^ 

pmytotnis-  BEQUEATH  to  the  Said  [trustees]  the  residue  of 
—to  pay  pe.   mv  Separate  personal  estate,  Upon  trust  thereout 

cuniaryl^i-  _  .  ,  .  j  'a*        /•  i 

ciet.            to  pay  the  pecuniary  legacies  and  annmties  fol- 
lowing: (namely)  J  a  legacy  of  £ to  my  said 

husband;  a  legacy  of  £ to  and  for  the  sole 

use  of  my  said  sister,  whose  receipt  shall  be  a  suf- 
ficient discharge  for  the  same:  such  legacies  to  be 
paid  within  three  calendar  months  (d)  after  my 

When  legacies  {d)  By  the  ordinary  rule,  an  executor  is  allowed  for  the 
are  o  pai  .  payment  and  satisfaction  of  pecuniary  and  specific  legacies, 
twelve  months  from  the  testator's  decease ;  this  being  con- 
sidered a  reasonable  time  for  enabling  him  to  ascertain  the 
solvency  of  the  estate,  and  get  in  the  assets.  {Beruon  v. 
Maude,  6  Madd.  15.  See  also  10  Ves.  3).  An  executor, 
however,  may,  if  he  chooses,  discharge  a  legacy  at  an  earlier 
period,  since  it  is  due  at  the  testator's  decease,  and  the 
postponement  of  a  year  is  merely  made  for  convenience, 
which  may  in  some  cases  require  less ;  for  if  the  solvency  of 
the  estate  is  beyond  all  question,  and  the  property  is  imme- 
diately available,  there  is  no  reason  for  deferring  payment ; 
and  the  adherence,  under  such  circumstances,  to  the  rule 
which  allows  a  year,  seems  to  be  an  abuse  of  it.  Of  course, 
a  direction  (as  in  the  text)  to  pay  or  deliver  legacies  at  an 
earlier  period,  operates  only  as  between  claimants  under  the 
will,  and  ought  not,  any  more  than  the  general  rule  which 
allows  a  year,  to  be  acted  upon  by  an  executor  until  the  as- 
certained circumstances  of  the  estate  justify  the  measure,  or, 
in  otiier  words,  until  he  is  satisfied  of  its  sufficiency  to  an- 
swer debts  and  legacies ;  if,  indeed,  looking  at  the  possible 
existence  of  latent  demands,  the  sufficiency  of  the  estate  can 
ever  be  said  to  be  completely  ascertained. 
Suggestion  as      This  last  consideration  suggests  the  propriety  of  generally 
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decease;  A  legacy  of  £ to  every  son  who 

shall  attain  the  age   of  twenty-one  years,    and 


taking  from  a  legatee  security  to  refxmd,  in  case  any  new  to  taking  se- 
demands  should  be  made  upon  the  executor,  to  which  the  legateesto" 
general  personal  estate  is  inadequate;  a  precaution  which  is  ^'u"^* 
doubly  important  where  an  executor  is  about  to  relinquish 
his  hold  on  the  residuary  property.     In  such  a  case,  an  in- 
demnity against  latent  claims  should  be  required  from  the 
residuary  legatees,  as  a  matter  of  course ;  for,  after  the  ut- 
most diligence  on  the  part  of  an  executor  in  seeking  for  out- 
standing liabilities,  and  after  waiting  even  a  considerable  time, 
claimants  may  still  present  themselves,  to  whom  it  would 
in  general  be  no  answer  to  aver  that  the  executor  had  parted 
with  the  assets  to  legatees  in  ignorance  of  the  existence  of 
their  demands;  as  it  is  the  duty  of  an  executor  to  find  out 
the  creditors  of  his  testator,  and  he  commits  a  devastavit  by 
paying  a  legatee  before  a  creditor.  {Hawkins -v.  Day,  Amb. 
160).    There  is  no  doubt,  however,  that  a  creditor  may  lose 
his  claim  on  the  assets  by  unreasonable  delay.     This  was  ad- 
mitted in  the  case  of  Davis  v.  Blackwell,  (2  Moore  &  Scott, 
7) ;  though  there,  an  executor's  distribution  of  the  residue 
within  six  months  after  probate  was  considered  to  have  been 
too  hasty.     But  the  Court  refused  to  assent  to  the  doctrine 
contended  for  at  the  bar,  on  the  authority  of  a  dictum  of  Lord 
KenyoHf  (see  Chelsea  Water-works  Company  v.  Cowper,  1 
Espin.  275),  that  an  executor  who  deferred  his  distribution  of 
the  residue  for  twelve  months  would  be  afterwards  exempt 
from  the  claims  of  creditors,  deeming  such  a  limitation  of  the 
executor's  responsibility  to  be  inconsistent  with  the  clause  in 
the  Statute  of  Distributions  (22  &  23  Car.  2,  c.  10),  which 
directs  an  administrator  to  distribute  the  personalty  of  an 
intestate  at  the  expiration  of  a  year,  and  then  to  take  security 
from  the  next  of  kin  to  refund  in  case  of  debts  being  re- 
covered, which  clause  obviously  assumes  the  possibility  of 
claims  being  subsequently  enforced  against  an  administrator, 

f3 


106  CONCISE    FORMS 

evefy  daughter  who  shall  attain  that  age  or  marry, 
of  mj  said  sister,  to  be  paid  immediately  after  the 


who  must  in  this  particular  stand  on  a  common  footing  with 
executors.  And  in  the  case  of  Norman  v.  Baldry,  (6  Sim. 
621),  payment  of  a  hond  was  enforced  against  executors, 
who  had  distributed  the  estate  among  the  legatees  in  igno- 
rance of  the  existence  of  the  bond  debt,  which  was  not  cUiimed 
until  nine  years  after  the  testator's  decease,  the  same  having 
Executors'  11-  then  only  recently  become  due.  In  Dams  v.  Blackwell,  the 
perfonnance  action  was  to  recover  damages  for  breach  of  coyenant  in  a 
^teMof"'*  lodiBi^  granted  to  the  testator — a  species  of  obligation  which 
is  peculiarly  likely  to  give  rise  to  after-claims  upon  the  tes- 
tator's estate ;  (see  Curtis  v.  Huntf  1  Car.  &  Pay.  180) ;  and 
therefore,  where  an  executor  is  about  to  part  with  leaseholds 
to  a  specific  or  residuary  legatee,  it  behoves  him  especially 
to  stipulate  for  an  indemnity  against  future  breaches  of 
covenant.  Indeed,  the  only  question  in  such  case  is,  whe- 
ther the  executor  ought  to  be  satisfied  with  the  bond  or 
covenant  of  the  legatee,  or  to  require  further  security — a 
point  which  was  discussed,  but  was  not  decided,  in  the  case 
of  BollandY.  Simmons y  (3  Mer.  547).  A  personal  engage- 
ment may  be  of  little  real  value,  and  yet  there  is  much  in- 
convenience in  requiring  more.  It  is  observable  that  the 
security  against  future  claims,  which  the  Statute  of  Distri- 
butions enjoins  an  administrator  to  take  from  the  next  of  kin, 
is  a  bond  with  sureties. 

Even  where  a  testator  has  parted  with  a  lease  in  his  life- 
time, his  estate  may  become  answerable  for  breaches  of  co- 
venant in  case  the  purchaser  should  fail  to  perform  his  en- 
gagement to  indemnify  the  testator  against  the  covenants ; 
and  therefore  an  executor  should  always  look  to  the  possi- 
bility of  claim  from  that  quarter. 
Legatees'  11a-  It  must  not  be  inferred,  from  the  stress  which  has  been 
f nnX  ^  ^  ^^  ^^  *^®  expediency  of  an  executor  taking  from  legatees 
security  to  refund  in  the  event  of  debts  being  recovered, 
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same  siudl  become  vested;  An  annuity  of  £ — »°j*  "^e  ">- 

to  my  servant  [name],  if  she  shall  contioue  m  my 

that  an  ezecntor  neglecting  this  precaution  is  without  re- 
medy; for  though  it  ia  clear  that  an  executor,  who  rolun- 
tarily  pays  a  legacy  in  the  mistaken  supposition  that  the  as- 
sets are  sufficient,  cannot  afterwards  call  upon  the  legatee  to 
refund,  in  case  of  its  happening  that  the  estate  is  less  pro- 
ductive than  was  calculated ;  (Om^  v.  Kamet^  2  Ves.  senr. 
194;  Keylinge'tcase,  1  £q.  Ca.  Ab.  239,  pi.  35);  yet  this 
doctrine  does  not  apply  where  the  deficiency  b  occasioned  by 
the  subsequent  claims  of  unsatisfied  creditors;  for  it  seems  to 
be  the  better  opinion,  that  an  executor  who  is  called  upon  to 
pay  debts,  after  having  distributed  the  testator's  estate,  may 
claim  reimbursement  from  the  legatees.  A  creditor  clearly 
may  compel  legatees  to  refund ;  {Netoman  v.  Barton ,  2  Vem. 
205 ;  Nelthrop  v.  BitcoCy  1  Ch.  Cas.  136 ;  DaoU  v.  JDavw, 
8  Vin.  Ab.  423,  pi.  35 ;  March  v.  Russell,  3  Myl.  &  Craig, 
31) ;  even  where  the  estate  has  been  distributed  under  the 
decree  of  a  court  of  equity  (in  which  case,  of  course,  the 
executor  is  protected) ;  Gillespie  v.  Aletpander,  3  Russ. 
130 ;  see  also  Greig  v.  Sitmerville^  1  Russ.  &  Myl.  338 ; 
David  V.  Frowd,  1  Myl.  &  Keen,  200;  and  it  should 
seem  that  an  executor  pajring  the  creditor  would  be  entitled 
to  stand  in  his  place.  The  great  danger,  however,  in  these 
cases  is,  that  the  party  liable  may  become  unable  to  perform 
the  obligation  which  the  law  imposes  on  him ;  and  certainly 
an  executor's  best  security  consists  in  retaining  the  assets 
a  reasonable  time,  and  in  exerting  himself  during  such  re- 
tention to  obtain  information  of  outstanding  claims. 

If  an  executor  voluntarily  pays  a  legacy  under  an  erro- 
neous construction  of  the  will,  he  may,  it  seems,  compel  the 
legatee  to  refund  the  leg^acy ;  but  without  interest,  unless  it 
should  happen  that  the  legatee  is  entitled  to  another  fund  in 
the  hands  of  the  Court  making  interest.  (Gitiins  v.  Steele j 
1  Swanst.  199). 
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service  till  my  death,  to  be  payable  during  her 
life,  and  to  be  enjoyed  as  her  separate  property, 
free  from  the  control  of  any  husband  (e)  whom 

she  may  marry;    Also  an  annuity  of  £ to 

[name,  ^c]  and  [Christian  name],  his  wife,  and 
the  survivor  of  them,  for  their  lives  and  the  life  of 
such  survivor;  Which  several  annuities  shall 
commence  from  my  death,  and  be  paid  quarterly. 
Direction  to    without  deduction  (/);    And  I   direct  my   said 

set  ftiMurt 

funds  for  an-  trustces  to  set  apart,  within  twelve  calendar  months 

sweringan-  '' 

nuities.  after  my  decease,  in  their  names,  sufficient  funds 
in  the  ConsoHdated  and  Reduced  Three  per  cent, 
stocks  {jff),  or  in  one  of  those  stocks,  for  answering 


As  to  com- 
menoement 
of  annuity. 


( e)  Vide  post,  as  to  provisions  for  the  separate  use  of 
women. 

(/)  To  say  that  the  first  quarterly  or  half-yearly  payment 
of  an  annuity  shall  be  made  at  a  given  period,  does  not,  it 
seems,  necessarily  imply  that  the  annuity  is  to  commence  firom 
the  quarter  or  half-year  terminating  at  such  day  of  payment. 
For  instance,  where  a  testator  gave  an  annuity  to  A.  for  life, 
and  directed  the  first  payment  to  be  made  within  one  month 
from  his  (the  testator's)  death,  the  annuity  was  held  to  com- 
mence from  the  death  of  the  testator ;  and  though  the  first 
year's  payment  was  to  be  made  at  the  appointed  time,  the 
second  annual  payment  did  not  become  due  until  the  end  of 
the  second  year.  {Irvin  v.  Ironmonger ^  2  Russ.  &  Myl.  531). 
It  will  be  observed  that  in  this  case,  to  have  held  the  annuity 
to  be  payable  continuously  from  the  first  payment,  would 
have  had  the  effect  of  giving  it  a  commencement  in  the  life- 
time of  the  testator ;  and  probably  the  construction  may  be 
considered  as  applying  only  to  such  cases. 

(9)  Where  an  annuity  is  payable  quarterly,  it  ia  conve- 
to  answer  an-  nient  that  the  fimd  appropriated  for  the  payment  of  it  should 


Appropri- 
tl< 


nuity. 
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the  said  annuities,  and  in  the  meantime  to  pay 

the  same  annuities  out  of  the  said  residue;  And  I  a  proportion 

.oftheannui' 

declare  that  sums^  proportionate  to  such  parts  of  ties  to  be 
the  current  quarter  as  shall  have  elapsed  at  the  the  death, 
deaths  of  the  respective  annuitants,  shall  be  paid 
to  their  respective  executors  or  administrators, 
at  the  end  of  one  calendar  month  after  their  re- 
spective deaths  (A).     And  as  to  the  said  residue,  ultimate 


be  composed  of  Three  per  cent.  ConsoLsy  and  Three  per 
cent.  Reduced,  in  equal  proportions,  and  then  the  half-yearly 
dlTldendfl  on  the  two  investments  alternately  yield  the  quar- 
terly sums  required  for  the  annuity. 

(h)  Until  the  act  of  6  &  7  Will.  4,  c.  22,  annuities  were  Apportion- 
not  apportionable.  If  an  annuitant  died  before  or  even  on  nuitiei. 
the  day  of  payment,  his  representative  could  not  claim  any 
sum  for  the  elapsed  portion  of  the  current  year,  half-year,  or 
quarter  (as  the  case  might  be),  the  annuity  not  being  due 
until  the  end  of  such  day,  t.  e.  midnight.  {Wilson  v.  Har- 
mon, Amb.  279  ;  Pearly  v.  Smith,  3  Atk.  260;  Rashleigh 
V.  Masters,  3  B.  C.  C.  99;  Webb  v.  Lord  Shqftesbury,  11 
Ves.  352). 

The  law  upon  this  subject,  however,  is  now  regulated  Act  of  6&  7 
by  the  above  statute,  which  is  intituled    "An  Act   to  retpeetiiigthe 
"  amend  an  Act  of  the  eleventh  year  of  King  George  the  SS'rfan- 
"  Second,  respecting  the  apportionment  of  rents,  annuities,  nuities,  &c. 
'*  and  other  periodical  pa3rments,''  and  of  which  the  follow- 
ing is  a  copy: — "Whereas,  by  an  Act  passed  in  the  ele-  n  Geo.  3j  c. 
venth  year  of  the  reign  of  his  Majesty  King  George  the 
Second,  intituled  '  An  Act  for  the  more  effectual  securing 
the  payment  of  rents  and  preventing  frauds  by  tenants,' 
it  was  enacted,  That,  where  any  tenant  for  life  should 
happen  to  die  before  or  on  the  day  on  which  any  rent 
was  reserved  or  made  payable  upon  any  demise  or  lease  of 
any  lands,  tenements,  or  hereditaments  which  determined 
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trust  for  bro-  subject  to  the  trust  and  direction  aforesaid^  (but 
ten  equally—  inclusiye  of  the  ftinds  to  be  set  apart  pursuant  to 


on  the  death  of  such  tenant  for  life,  tiie  executors  or  admi- 
nistrators  of  such  tenant  for  life  should  and  might,  in  an 
action  on  the  case,  recoYer  of  and  from  such  under-tenant 
or  under-tenants  of  such  lands,  tenements,  or  hereditaments, 
if  such  tenant  for  life  die  on  the  day  on  which  the  same  was 
made  payable,  the  whole,  or  if  before  such  day  then  a  pro- 
portion, of  such  rent,  according  to  the  time  such  tenant  for 
life  lived  of  the  last  year  or  quarter  of  a  year  or  other  time 
in  which  the  said  rent  was  growing  due  as  aforesaid,  mak- 
ing all  just  allowances,  or  a  proportionable  part  thereof  re- 
spectively: And  whereas  doubts  have  been  entertained  whe- 
ther the  provisions  of  the  said  act  apply  to  every  case  in 
which  the  interests  of  tenants  determine  on  the  death  of  the 
person  by  whom  such  interests  have  been  created,  and  on  the 
death  of  any  life  or  lives  for  which  such  person  was  entitled  to 
the  lands  demised,  although  every  such  case  is  within  the  mis- 
chief intended  to  have  been  remedied  and  prevented  by  the 
said  act;  and  it  is  therefore  desirable  that  such  doubts 
should  be  removed  by  a  declaratory  law:  And  whereas,  by 
law,  rents,  annuities,  and  other  payments  due  at  fixed  or 
stated  periods  are  not  apportionable  (unless  express  provision 
be  made  for  the  purpose),  from  which  it  often  happens  that 
persons  (and  their  representatives),  whose  income  is  wholly 
or  principally  derived  from  these  sources,  by  the  determin- 
ation thereof  before  the  period  of  payment  arrives,  are  de« 
prived  of  means  to  satisfy  just  demands ;  and  other  evils 
arise  from  such  rents,  annuities,  and  other  payments  not 
being  apportionable ;  which  evils  require  remedy : '  Be  it 
Rents  resenr-  therefore  enacted  &c.,  that  rents  reserved  and  made  payable 
determining  on  any  demise  or  lease  of  lands,  tenements,  or  hereditaments, 
^^pawa  ^^^^  ^^^  ^ci^  '^^  Bhall  be  made,  and  which  leases  or  de- 

noAking  them  nyges  determined  or  shall  determiae  on  the  death  of  the 
(tnougn  not 

strictly  tenant  person  making  the  same  (although  such  person  was  not 
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such  direction,  when  and  as  the  respective  an- 
nuities payable  thereout  shall  drop).  Upon  trust 


strictly  tenant  for  life  thereof),  or  on  the  death  of  the  life  or  for  life),  or 
lives  for  which  snch  person  was  entitled  to  such  heredita-  the  cestui  que 
ments,  shall,  so  far  as  respects  the  rents  reserved  by  such  ^^^ered 
leases,  and  the  recovery  of  a  proportion  thereof  by  the  per-  JJJ^^jSionB^ 
son  granting  the  same,  his  or  her  executors  or  administra-  recited  act. 
tors  (as  the  case  may  be),  be  considered  as  within  the  pro- 
visions of  the  said  recited  act. 

"  II.  And  be  it  further  enacted.  That,  from  and  after  the  All  rents,  an- 
passing  of  this  act,  all  rents  service  reserved  on  any  lease,  other  pay- 
by  a  tenant  in  fee  or  for  any  life  interest,  or  by  any  lease  dJ2*S  &S?^ 
gpranted  under  any  power  (and  which  leases  shall  have  been  ^^^^^. 
gpranted  after  the  passing  of  this  Act),  and  all  rents-charge 
and  other  rents,  annuities,  pensions,  dividends,  moduses, 
compositions,  and  all  other  payments  of  every  description, 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  made 
payable  or  coming  due  at  fixed  periods,  under  any  instru' 
ment  that  shall  be  executed  tfier  the  paesing  of  this  acty  or 
(being  a  unll  or  testamentary  instrument)  that  shall  come 
into  operation  after  the  passing  of  this  act,  shall  be  appor- 
tioned, so  and  in  such  manner  that  on  the  death  of  any 
person  interested  in  any  such  rents,  annuities,  pensions, 
dividends,  moduses,  compositions,  or  other  pa3rments  as 
aforesaid,  or  in  the  estate,  fund,  office,  or  benefice  from  or 
in  respect  of  which  the  same  shall  be  issuing  or  derived, 
or  on  the  determination  by  any  other  means  whatsoever  of 
the  interest  of  any  such  person,  he  or  she,  and  his  or  her 
executors,  administrators,  or  assigns,  shall  be  entitled  to  a 
proportion  of  such  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  and  other  payments,  according  to 
the  time  which  shall  have  elapsed  frt>m  the  commencement 
or  last  period  of  payment  thereof  respectively  (as  the  case 
may  be),  including  the  day  of  the  death  of  such  person, 
or  of  the  determination  of  his  or  her  interest,  all  just  allow-  sutject  to  all 
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to  pay  or  transfer  the  same  to  and  equally  among 
iters' shares  my  brothers  and  sisters  [names];  the  respective 


Juflt  deduc- 
tions. 


Remedies  for 
obtalnbigthe 
apportioned 
parts. 


Act  not  to  ap- 
ply to  certain 
cases. 


Remark 
upon  the  sta- 
tute of  appor- 
tionment. 


ances  and  dedactions  in  respect  of  charges  on  such  rents, 
annuities,  pensions,  dividends,  modnses,  compositions,  and 
other  payments  being  made ;  And  that  every  such  person, 
his  or  her  executors,  administrators,  and  assigns,  shall  have 
such  and  the  same  remedies  at  law  and  in  equity  for  recover- 
ing such  apportioned  parts  of  the  said  rents,  annul- 
ties,  pensions,  dividends,  moduses,  compositions,  and  other 
payments,  when  the  entire  portion  of  which  such  apportioned 
parts  shall  form  part  shall  become  due  and  payable,  and  not 
before,  as  he,  she,  or  they  would  have  had  for  recovering 
and  obtaining  such  entire  rents,  annuities,  pensions,  divi- 
dends,  moduses,  compositions,  and  other  payments,  if  en- 
titled thereto ;  but  so  that  persons  liable  to  pay  rents  re- 
served by  any  lease  or  demise,  and  the  lands,  tenements, 
and  hereditaments  comprised  therein,  shall  not  be  resorted 
to  for  such  apportioned  part  specifically  as  aforesaid,  but  the 
entire  rents  of  which  such  portions  shall  form  a  part  shall 
be  received  and  recovered  by  the  person  or  persons  who, 
if  this  act  had  not  passed,  would  have  been  entitled  to 
such  entire  rents;  and  such  portions  shall  be  recovera- 
ble from  such  person  or  persons  by  the  parties  entitled  to 
the  same  under  this  act  in  any  action  or  suit  at  law  or  in 
equity. 

''  III.  Provided  always,  and  be  it  enacted,  That  the  pro- 
visions herein  contained  shall  not  apply  to  any  case  in 
which  it  shall  be  expressly  stipulated  that  no  apportionment 
shall  take  place,  or  to  annul  sums  made  payable  in  policies 
of  assurance  of  any  description." 

If  this  statute  unequivocally  embraced  every  instance  in 
which  an  annuity  or  other  periodical  payment  is  liable  to  be 
determined  by  the  event  of  death  or  otherwise,  in  the  inter- 
val of  the  respective  periods  of  payment,  there  would  be  no 
occasion  for  the  insertion  of  any  clause  (as  in  the  text)  en- 
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shares  of  my  sisters  to  be  enjoyed  and  disposed  for  their  w- 

parate  uie. 

of  by  them  respeetively  as  separate  property,  fi*ee 


titling  the  annuitant  to  a  proportional  sum ;  but  tiie  act  is 
so  framed  as  to  afford  ground  for  contending  that  it  applies 
only  where  the  annuity  or  other  payment  subsists  after  the 
event  which  determines  the  interest  of  the  party  in  ques- 
tion, as  it  enables  the  annuitant  to  recover  the  apportioned 
parts,  **  when  the  entire  portions  of  which  such  apportioned 
parts  form  parts  shall  become  due  and  payable  ; ''  leaving  it 
therefore,  to  be  inferred,  that  if  the  entire  portion  never  be- 
comes payable  the  act  does  not  apply.  This  construction, 
however,  is  not  universally  acquiesced  in ;  and  as  it  tends 
greatly  to  limit  the  operation  and  utility  of  the  statute,  it  is 
probable  that  the  judicature  would  struggle  t6  avoid  it,  call- 
ing to  its  aid,  in  this  attempt,  the  general  language  of  the 
recital.  At  all  events,  it  is  proper  to  prevent  the  occurrence 
of  any  such  question  by  a  clause  expressly  directing  appor- 
tionment, where  it  is  intended  that  it  shall  take  place,  and 
expressly  negativing  it  in  other  cases.  Where  the  an- 
nuity is  computed  from  the  testator's  decease,  it  seems  fair 
that  it  should  continue  payable  up  to  the  day  of  tiie  actual 
decease  of  the  annuitant ;  but  not  so,  where  the  first  pay. 
ment  is  to  be  made  on  one  of  certain  quarterly  or  half-yearly 
days  occurring  next  after  the  testator's  decease,  as  this 
affords  to  the  legatee  a  chance  of  gain  at  the  commencement, 
equivalent  to  the  possible  loss  at  the  end  of  the  time.  In 
either  case,  however,  the  tenant  for  life,  living  up  to  his 
means,  may  die,  and  leave  nothing  to  answer  the  expenses 
of  the  current  period ;  and  in  framing  the  above  act  the  le- 
gislature, as  its  preamble  imports,  has  considered  what  is 
fair  towards  third  persons,  as  creditors  and  others,  dealing 
with  the  life-tenant.  Under  the  general  law,  a  legatee  for 
life  of  the  income  of  property,  invested  at  the  time  of  his 
decease  in  the  public  securities,  is  in  the  same  situation 
with  respect  to  fractional  portions  of  the  then  current  half 
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from  marital  control  (0,  and  their  respective  re- 
ceipts to  be  sufficient  discharges  to  my  said  trustees 
Power  ena-     for  the  samc.     And  I  declare  that  the  receipts 

blinff  trustees 

to  give  re-      of  mv  said  trustees  for  such  monies,  stocks,  funds, 

celpta.  -^  ,  ,  J  >  » 

and  securities  as  shall  be  paid  or  transferred  to 
them  by  virtue  of  my  will,  shall  effectually  dis- 
charge the  persons  paying  or  transferring  the  same 
from  liability  to  see  to  the  application  thereof. 
Indemnity  of  And  I  declare  that  my  said  trustees  shall  be  an- 

trufltees. 

swerable  for  their  own  respective  acts,  receipts, 
and  defaults  only,  and  shall  be  at  liberty  to  retain 
and  to  allow  to  each  other,  out  of  monies  coming 
to  their  hands  by  virtue  of  my  will,  all  expenses 
Power  to  bro-  incurred  in  executing  the  trusts  thereof.  And  I 
ters/andsur-  dcclarc,  that,  ou  the  death,  refusal,  or  incapacity 

vivors,  &C.,  to     «    ,  .  , 

appoint  new  of  thc  said  trustccs,  or  any  of  them,  or  of  any 
trustees  or  trustee  to  be  appointed  under  this 
clause,  it  shall  be  lawful  for  my  said  brothers  and 
sisters,  or  the  survivors  or  survivor  of  them,  (and 
as  to  my  said  sisters  notwithstanding  coverture), 
and  afler  the  death  of  such  survivor  for  the  ca- 


year  as  any  other  annuitant.  Such  a  legatee  dying  on  or 
before  one  of  the  half-yearly  days  of  payment  (say  the  5th 
of  April)  would  not  be  entitled,  without  an  express  direc- 
tion in  the  will,  to  any  part  of  the  half-yearly  dividend 
becoming  due  on  that  day ;  supposing,  of  course,  the  case 
not  to  be  within  the  above  act,  which,  in  cases  to  which  it 
is  applicable,  enables  the  executor  to  receive  an  apportioned 
part. 

(t)  Vide  post  as  to  provisions  for  the  separate  use  of 
married  women. 
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pable  tmstees  or  trustee,  if  any,  for  the  time 
being  of  my  will,  whether  reftisiug  farther  to  act 
or  not,  or,  if  none,  for  the  executors  or  adminis- 
trators, or  either  or  any  of  them,  of  the  last  de- 
ceased trustee,  to  appoint  a  fit  person  or  persons 
to  supply  the  place  of  the  deceased,  refusing,  or 
incapacitated  trustees  or  trustee;   And  I  declare  clauses  reu- 

.  «  1  tivetothe 

that  the  preinous  clauses,  so  far  as  they  concern  trustees 

*  ''  named,  ex- 

my  trustees  hereinbefore  named,  shall  extend  and5«°^to  ^ 

■'  '  trustees  and 

be  applied  to  the  trustees  and  trustee  for  the  time  Sj^'tSn?' 
being  of  my  will  (^).     And  I  appoint  my  said  ^^^; 
brothers  \name9\   to  be  executors   of  my  will,  of  executors. 
And  I  revoke  all  other  wills.     In  witness,  &c. 


(itr)  Where  this  plan  is  adopted,  the  expression  through-  As  to  the 
out  the  previous  parts  of  the  will  should  be  simply  ''my  «mi8teesor 
said  trustees;"  where  it  is  not  adopted,  the  expression  JJJJ'gj^jJgJ?* 
should  be  "  trustees  or  trustee  for  the  time  being  of  my  will.  ^' 
Much  confusion  and  uncertainty  not  unfrequently  arise  from 
want  of  accuracy  or  uniformity  in  this  particular.     Some- 
times in  the  same  will,  and  with  reference  to  the  same  sub- 
ject, we  find — *'  the  said  A.  B.  and  C.  D.  and  the  survivor 
of  them,  his  heirs,  executors,  adminstrators,  and  assigns," — 
"  the  said  A.  B.  and  C.  D.  and  the  survivor  of  them,  his 
executors  and  administrators," — *'  the  said  A.  B.  and  C.  D., 
their  heirs,  executors,"  &c. — "  the  said  A.  B.  and  C.  D. 
and  the  survivor  of  them,  their  heirs,  executors,  and  admin- 
istrators, and  the  trustees  or  trustee  to  be  appointed,"  &c. 
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No,  IV. 

Will  devmng  Real  Estate  to  Trttstees, 
upon  Trusts  far  raising  Money,  by  Mort' 
gage,  in  aid  of  the  Personal  Estate  («), 
to  pay  Debts  and  Legacies;  and,  subject 
thereto,  for  the  Testator*s  Son  and  his 
Issue,  in  strict  Settlement;  and /ailing 
such  Issue,  for  raising  certain  Sums,  and 
subject  thereto,  for  collateral  Relations. 
— Power  of  Leasing, — Specific  Bequest 
of  Leasehold  for  Years,  and  other  specific 
Legacies, — Bequest  of  Annuities  and 
Pecuniary  Legacies, — Devise  of  Mort- 
gage and  Trust  Estates, — Power  to  give 
Discharges  to  Mortgagees  and  Others. — 
Power  to  appoint  new  Trustees, 

1  HIS    IS   THE  LAST  WILL    AND   TESTAMENT   of 

Deviaeof      me  [testator's  name  ^c.]:    I  devise  all  the  free- 

freeholds  and  iiii  -iii  11 

copyholds  to  nold  and  copyhold    manors,   messuages,    lands, 

trusteee; 

Of  limiting  a       (^)  "^^  object  of  providixig  a  fiind  in  aid  of  the  personal 
momey'for      ®****®  °**y  ^®  attained  by  limiting  a  term  only  to  the 
P*yn>e°tof     tmstees ;  but  while  that  plan  has  the  advantage  of  giving 
legacies.         legal  estates  to  the  ulterior  takers,  and  consequently  super- 
sedes the  necessity  of  a  future  conveyance  by  the  trustees ,  it 
is  less  concise  and  simple,  as  it  requires  the  introduction  of 
a  proviso  for  cesser  of  the  term,  and  limitations  to  trustees 
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tenements  and  hereditaments,  with  their  appur- 
tenances, unto  and  to  the  use  of ^  their  heirs 

and  assigns,  upon  the  trusts  following:  (namely), 

upon  trust,  in  the  first  place,  with  or  out  of  the  — uixm  tru«t 

*  ^  ^  toraisemoney 

rents  and  profits  of  the  said  devised  estates,  or  by  {2^  J^"^!' 
mortgaging  or  charging  the  same  or  a  competent  [2S!*JJ™" 
part  or  parts  thereof,  to  raise  in  aid  of  my  per-  **®^"*  **^* 
sonal  estate  (if  insufficient)  so  much  money  as 
shall  be  requisite  to  satisfy  my  Ameral  and  testa- 
mentary expenses  and  debts  (6),  and  the  annuities 


for  preserving  contmgent  remainders ;  besides  that  where, 
as  in  the  precedent  in  the  text,  there  are  freeholds  and  co- 
pyholds, the  copyholds,  which  (though  a  term  may  be  created 
in  copyholds  by  will  without  any  licence  from  the  lord,) 
cannot  properly  be  subjected  to  all  the  limitations  of  the 
freeholds,  require  to  be  separately  devised. 

(Jb)  By  the  act  of  3  &  4  Will.  4,  c.  104,  the  freehold  and  Freehold  and 
copyhold  estates  of  persons  dying  on  or  since  the  twenty-  tatn  of  de- 
ninth  day  of  August,  1833,  who  have  not  by  will  charged  ^n^ST' 
their  real  estates  with  the  payment  of  debts,  are  constituted  |,i^e^*,Jl*^'*^ 
assets  to  be  administered  in  the  Courts  of  Equity  for  the  tract  debts. 
payment  of  debts,  due  as  well  on  simple  contract  as  on  spe- 
cialty ;  but  the  priority  of  specialty  creditors  is  preserved ; 
for  it  is  provided  that  creditors  by  specialty,  in  which  the 
heirs  are  bound,  shall  be  paid  before   any  of  the  credi- 
tors by  simple  contract,  or  by  specialty  in  which  the  heirs 
are  not  bound.     Hence,  though  a  testamentary  provision 
for  the  payment  of  debts  is  not  now  dictated  by  the  same 
imperative  considerations  as  formerly,  yet  such  provisions 
are  still  not  without  their  use,  not  only  as  producing  a  more 
fair  and  equal  distribution  of  the  assets,  (creditors  of  every 
degree  claiming  under  a  general  charge  or  trust  being  en- 
titled pari  passu),  but  also  because  such  a  provision,  ac- 
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and  pecuniary  legacies  hereinafter  bequeathed,  with 
the  expenses  of  executing  this  trust,  and  to  apply 


companied  by  a  proper  trust  or  power  of  sale,  may  saper- 
sede  the  necessity  of  resorting  to  a  Court  of  Equity  in  order 
to  effect  a  sale  of  the  estate ;  which  step  is  sometimes  ren- 
dered necessary  by  the  nature  of  the  limitations  to  which 
the  estate  is  subjected :  as  where  the  devise  is  to  uses  in 
strict  settlement,  or  in  any  other  manner  in  favour  of  un- 
born persons  or  minors,  which  of  course  precludes  the  pos- 
sibility of  an  immediate  sale,  without  the  aid  of  the  Court. 
The  act  of  1  Will.  4,  c.  47,  has  facilitated  in  such  cases  the 
conveyance  of  the  legal  estate,  by  enabling  an  infant  devisee 
or  heir,  or  a  person  taking  a  limited  or  determinable  estate 
by  wUl,  under  the  direction  of  the  court,  and  itfter  a  decree 
for  a  sale  for  payment  of  debts,  to  convey  the  fee-simple  to 
a  purchaser.  The  statute  does  not  seem  in  terms  to  pro- 
vide for  the  case  of  the  fee  being  vested  in  the  heir  by 
descent,  subject  to  an  executory  devise,  which  is  a  case  of  no 
unfrequent  occurrence,  nor  for  that  of  the  devisee  for  life, 
or  owner  of  the  limited  estate,  being  an  infant,  nor  did  it 
enable  the  Court  to  direct  a  mortgage  instead  of  a  sale.  In 
the  two  last  particulars  however  this  defioency  has  been  sup- 
plied by  the  Stat.  2  &  3  Vict.  c.  60,  and  which  also  provides, 
that  the  surplus  of  any  monies,  raised  by  sale  or  mortgage, 
shall  devolve  in  the  same  manner  as  the  estate  would  have 
done.  A  testator  should  never  devise  real  estate  to  in&nts, 
or  unborn  persons,  until  he  has  made  ample  provision  fbr 
the  payment  of  his  debts ;  and  where  such  provision  is  out 
of  real  estate,  means  should  also  be  provided  for  effecting  a 
sale  or  mortgage,  or  both,  under  trusts  or  powers  properly 
framed  for  the  purpose.  Formerly,  this  precaution  was  re- 
qmsite  only  where  there  were  creditors  by  specialty,  or  the 
testator's  lands  were  by  the  rule  subjected  to  the  payment  of 
debts ;  but,  under  the  existing  law,  it  applies  with  equal 
force  whether  there  is  any  such  charge  or  not,  as  creditors 
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the  money  to  be  so  raised  accordingly;  And  sub-  And  subject 

•^  1  1  •     thereto,  in 

lect  thereto.  In  trust  for  my  son  [name]  and  his  tiru»t  tor  t». 

J  '  .     tatorsson 

assigns  during  his  life,  without  (as  to  the  said  ^'^^^^^ 
freehold  hereditaments)  impeachment  of  waste;  SjJiiiS"* 
And  immediately  after  his  decease,  In  trust  for  ^^^'' 
the  first  and  every  other  son  successively,  according 
to  seniority  of  birth,  of  the  said  [son],  and  the 
heirs  [or,  heirs  male]  of  the  body  of  each  such 
son;    And  failing  such  issue.  In  trust  for  the 
daughters  of  my  said  son,  equally,  as  tenants  in 
common,  and  the  heirs  of  their  respective  bodies, 
with  trust  limitations  in  the  nature  of  cross  re- 
mainders between  such  daughters  and  the  heirs 
of  their  respective  bodies,  as  to  both  the  original 
and  the  accruing  shares;  And  failing  such  issue. 
Upon  trust,  with  or  out  of  the  rents  and  profits  j^^2*°  ^J^ 
of  the  said  devised  estates,  or  by  mortgaging  or  pJJ, Jf^ 
cha^ng  the  same  or  a  competent  part  or  parts  *^^^^^  ^^^^^ 
thereof,  to  raise  and  pay  to  the  respective  persons 
or  classes  of  persons  next  hereinafter  named  or 
described,  if  living  at  the  time  of  the  failure  of 
the  antecedent  trusts,   the  respective  sums    of 
money  which  immediately  follow  their  respective 

by  simple  contract  are  entitled,  in  the  absence  of  any  ez> 
press  charge,  to  have  the  estate  made  available  for  their 
debts  by  means  of  a  sale ;  though  it  is  to  be  observed  that 
creditors,  whose  claims  are  founded  on  the  recent  statute, 
have  no  lien  on  the  estate  in  the  hands  of  an  alienee  of  the 
heir  or  devisee,  which  creates  an  important  difference  be- 
tween such  creditors  and  those  who  claim  under  a  general 
charge ;  though,  even  in  the  latter  case,  a  purchaser  for 
money  or  a  mortgagee  is  exempt  from  seeing  to  the  appli- 
cation of  the  money. 
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names  or  descriptions,  viz.  [name  ^c],  £• 


[name  ^c],  £ ;  &c.;    The   children  of  my 

sister  [name],  who,  being  a  son  or  sons,  shall  at- 
tain the  age  of  twenty-one  years,  or,  being  a 
daughter  or  daughters,  shall  attain  that  age  or 
marry,  £—  apiece;  The  children  of  &c.; 
—in  trust  for  And,  subject  thereto,  as  to  one  undivided  moiety 

collateral  re-  .  ^ 

lations.  of  my  Said  devised  estates.  In  trust  for  my 
brother  [name],  his  heirs  and  assigns;  And  as 
to  the  other  undivided  moiety  thereof.  In  trust 
for  my  nephews  [names],  equally,  as  tenants  in 

^er  to  common,  their  respective  heirs  and  assigns.  And 
I  empower  my  trustees  or  trustee  for  the  time 
being  (c),  during  the  life  of  my  said  son  [name], 
with  his  consent  in  writing,  and  after  his  de- 
cease, and  during  the  minority  or  respective 
minorities  of  any  infant  tenant  or  tenants  in 
tail  for  the  time  being,  entitled  under  the  trusts 
aforesaid,  in  the  discretion  of  such  trustees 
or  trustee,  to  grant  leases  of  my  said  devised 
estates  or  any  part  thereof,  (but,  as  to  my  said 
copyhold  estates,  first  obtaining  the  requisite 
licence  or  licences),  for  a  term  or  terms  not  ex- 
ceeding twenty-one  years  in  possession,  at  the 
best  rent  or  rents,  to  be  incident  to  the  immediate 

Bequest  of     reversion,  without  taking  any  fine  or  premium.    I 

dwelling-       DEVISE  the  leasehold  messuage  in  which  I  now 

house  to  wife         ,  ° 

SentoS**    reside,  situate  at ,  with  the  appurtenances, 

iSSSS?.     *®  ^y  ^^^^  [name],  for  her  life,  if  my  term  therein 
shall  so  long  endure,  and,  after  her  decease,  to 

(c)  Vide  note,  ante,  p.  115. 
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my  said  son  [name],  bis  executors,  administrators, 
and  assigns,  for  the  tlien  residue,  if  any,  of  such 
term.     I  bequeath  the  several  specific  legacies  Bequest  of 

'^  ^  specific  legA- 

foUowing,  (namely).  To  my  said  iinfe,  all  the  «!«•: 
wines,  liquors,  fuel,  and  other  consumable  stores  -<»iuuiBabie 

.  .  .  stores. 

and  provisions  which  shall  belong  to  me  at  my 
decease,  for  her  absolute  use;    To  8rc.     I  be-  Bequest  of 

annuities; 

aiTEATH  to  the  several  persons  next  hereinafter 
named,  for  their  respective  lives,  the  several  an- 
nuities of  sterling  money  which  follow  their  re- 
spective names  (viz.):  To  my  said  wife  £ a 

year,  in  addition  to  the  provision  made  for  her  by 
the  settlement  on  our  marriage;  To  each  of  my 

sisters  [names'],  £ "  a  year;  To  &c.     And  I 

direct  such  annuities  to  be  paid  in  equal  portions 
quarterly,  on  the  four  most  usual  days  of  payment 
of  rent  in  the  year,  and  the  first  quarterly  portion 
to  be  paid  on  such  of  the  said  days  as  shall  occur 
next  after  my  decease;  but  no  proportion  of  the 
said  annuities  shall  be  payable  for  the  days  elapsed 
at  the  deaths  of  the  respective  annuitants  of  the 
then  current  quarter  (d);  And  I  direct  sufficient —with  direc- 

•*  ,     ^   '  .  tion  to  set 

funds  to  be  appropriated  in  the  names  or  name  of  apiurt  funds. 
my  trustees  or  trustee  for  the  time  being,  out  of 
my  personal  estate,  (but  not  by  mortgaging  or 
charging  my  real  estate),  to  answer,  by  means  of 
the  income  thereof,  the  payment  of  the  same  an- 
nuities; which  fiinds,  on  the  dropping  of  the  re- 
spective annuities,  shall  follow  the  destination  of 

(d)  Vide  ante,  p.  109. 
O 
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Bequest  of 
pecuniary  le- 
gacies. 


Destination 
of  lapsed  le- 
gacies. 
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the  residue  of  my  personal  estate.  I  BEauEATB 
to  the  several  persons  next  hereinafter  named  the 
several  legacies  of  sterling  money  which  follow 
their  respective  names,  (viz.) :  To  my  niece  [name], 
in  addition  to  the  provision  made  for  her  by  the 
settlement  executed  by  me  on  her  marriage,  the 

sum  of  £ ;  To  my  niece  [name],  the  sum  of 

£ ,  (in  satisfaction  of  a  legacy  bequeathed  to 

her  by  the  will  of ,  and  received  by  me) ;  To 

my  nephew  [name],  the  sum  of  £ ,  (which 

legacy,  together  with  the  sum  of  £ ,  advanced 

by  me  for  the  purchase  of  his  commission  in  the 
army,  makes  up  the  sum  of  £ ,  which  I  ori- 
ginally promised  to  leave  him) ;  And  I  direct  the 
said  pecuniary  legacies  to  be  paid  at  the  end  of 

calendar  months   next  after  my   decease. 

And  I  declare  that  such  of  the  annuities  and  pe- 
cuniary legacies  hereinbefore  bequeathed  as  shall 
lapse  (e)  or  fail  by  the  deaths  of  legatees  in  my 
lifetime,  or  otherwise,  shall,  so  far  as  the  same 
charge  or  affect  my  real  estate,  lapse  or  fail  for 
the  benefit  of  my  devisees,  and  not  of  my  heir  (/) . 


Doctrine  of 
lapse,  as  ap- 
plicable to 
personal  le- 
gacies. 


(e)  Vide  stat.  7  WiU.  4  &  1  Vict.  c.  26,  ss.  32,  33. 

(/)  Legacies  payable  out  of  the  general  personal  estate, 
failing  from  illegality,  or  lapsing  by  the  death  of  the  legatee 
in  the  testator's  lifetime,  sink  into  the  residuary  personal 
estate.  (4  Ves.  708).  But  the  destination  of  sums  pay- 
able out  of  real  estate,  the  gift  of  which  fails  under  similar 
circumstances,  admits  of  several  important  distinctions. 
The  result  of  the  cases  in  regard  to  wiUs  which  are  sfub- 
ject  to  the  old  law,  is  exhibited  in  the  following  proposi- 
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I  BEauEATH  the  residue  of  my  personal  estate  Bequest  of  re- 
unto  my  said  son  Iname],  for  his  absolute  benefit.  *  "*  °  ***"' 


tions : — lit.  Where  a  sum  of  money  charged  npon  hmd  is  Rules  where 
made  payable  on  a  contingency^  which  does  not  happen,  Si^i^fon 
(whether  such  failure  of  eyent*oocar8  in  the  testator's  life-  **°*^  *■"* 
time  or  afterwards),  the  legacy  becomes  extinct  for  the  be- 
nefit of  the  devisee  of  the  land.     (See  Sydenham  y.  Tregon- 
well,  3  Dow,  212).     In  this  class  are  to  be  ranked  general 
charges  of  debts  and  legacies,  whidi,  as  they  affect  the  land, 
unless  a  contrary  intention  appears,  only  in  the  event  of  a 
deficiency  in  the  personal  estate,  are  to  be  regarded  as  con- 
tingent charges.     ( See  Noel  v.  Lord  Henley,  7  Price,  24 1 ) . 
2ndly.  Where  the  gift  of  a  sum  of  money  charged  on  land 
fedls  by  lapse,  in  consequence  of  the  legatee's  death  in  the 
testator's  lifetime,  the  doctrine  regulating  the  respective 
claims  of  the  heir  and  devisee  of  the  land  is  untouched  by 
decision,  except  so  far  as  it  can  be  considered  as  governed 
or  influenced  by  the  principle  of  the  cases  next  adverted  to. 
But,  Srdly,  where  lands  are  charged  with  a  sum  of  money 
which  is  given  to  a  charity,  or  is  devoted  to  some  other  il- 
legal or  impracticable  purpose,  invalidating  the  gift  ab  ini- 
tio, the  question  between  the  heir  and  devisee  is  involved  in 
much  uncertainty.    The  authorities  in  favour  of  the  heir 
are,  Arnold  t.  Chapman,  1  Yes.  sen.  108;  Bland  y.  Wil' 
king,  cit.  1  Bro.  C.  C.  61 ;  Gravenor  v.  Hallum,  Amb. 
643 ;  and  Henchman  v.  Attorney-General,  2  Sim.  &  Stu. 
498 ;  but  see  S.  C.  3  Myl.  &  Kee.  485.    Those  which  sup- 
port the  claim  of  the  devisee  are,  Jadkeon  v.  Hurlock,  2 
Eden,  263 ;   Barrington  v.  Hereford,  1  Bro.  C.  C.  62 ; 
Baker  v.  Hall,  12  Yes.  497 ;  and  Cook  v.  Stationers'  Co,, 
3  Myl.  &  Kee.  262.     In  Gravenor  v.  Hallum,  Barrington 
V.  Hertford,  and  Baker  v.  HaU,  the  charge  was  of  an  an- 
nual sum.     4M/y.  The  destination  of  sums  directed  to  be 
paid  out  of  the  produce  of  real  estate,  devised  to  be  sold  in 
the  event  of  the  gift  of  such  sums  failing  by  lapse  or  other* 

o2 
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Devise  of  es.  I  DEVISE  all  the  real  estate  vested  in  me  as  mort- 

tates  held  as  i     •     i     • 

mortgagee  or  gagee  OF  trustee  to  my  said  trustees,  their  heirs 

wise,  is  a  distinct,  and  has  often  formed  a  no  less  perplexing 
topic  of  judicial  consideration.  It  seems  clear,  that,  if  the 
sum  in  question  is  to  be  raised  on  a  contingent  event,  which 
does  not  happen,  the  residuary  devisee  of  the  produce  of  the 
fund  has  the  benefit  of  the  failure  of  the  legacy.  But,  where 
lands  are  devised  upon  trust  to  be  sold,  and  out  of  the  pro- 
duce of  the  sale  a  sum  of  money,  say  1000/.,  is  absolutely 
given  to  A.,  and  the  residue  of  the  proceeds  to  B.,  and  A. 
dies  in  the  testator's  lifetime,  it  is  doubtful  whether  the 
lapsed  legacy  belongs  to  the  testator's  heir  or  to  B. :  Mr. 
Justice  BuUer*s  and  Lord  Thurlow*8  doctrine  in  Hutchenon 
V.  Hammond^  3  Bro.  C.  C.  128,  148,  in  favour  of  the  heir, 
having  been  over-ruled  in  the  House  of  Lords,  which,  in 
the  case  of  iSToe/  v.  Lord  Henley  ^  7  Fri.  241,  iS'.  C.  1  Daniel, 
211,  322,  without  noticing  the  previous  contrary  decision, 
held,  that  the  legacy  lapsed  for  the  benefit  of  the  Tesiduary 
legatee  of  the  fund,  bthly.  Where  lands  are  devised  to 
trustees  upon  trust  for  sale,  and  a  sum  of  money,  part  of 
the  produce,  is  given  to  a  charity,  or  for  any  other  illegal 
purpose,  and  the  residue  of  the  fimd  to  A.,  such  sum,  ac- 
cording to  the  case  of  Jones  v.  Mitchell f  1  Sim.  &  Stu.  292, 
devolves  to  the  heir,  as  real  estate  undisposed  of;  but  which 
adjudication  is  opposed  to  and  seems  to  over-rule  the  ante- 
cedent case  of  Page  v.  Leapingwellf  18  Yes.  463,  where 
(upon  grounds  which  are  not  stated,  and  are  not  easily  to 
be  conjectured)  a  legacy,  lapsing  under  similar  circum- 
stances, was  adjudged  to  belong,  not  to  the  heir  or  to  the 
residuary  legatee  of  the  fimd,  but  to  the  testator's  general 
residuary  devisee.  Supposing  the  cases  of  Noel  v.  Ziord 
Henley  and  Jones  v,  Mitchell,  both  to  be  law,  they  re- 
si^ectively  decide  that  a  sum  of  money  absolutely  charged 
on  land,  which  charge  fails  by  the  devisee's  death  in  the  tes- 
tator's lifetime,  sinks  for  the  benefit  of  the  devisee  of  the 
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and  assigns,  subject  to  the  trusts  and  equities  af- 
fecting the  same  respectiTcly.     I  declare  that  Receipts  of 

land ;  but  that  a  som  of  money  payable  out  of  the  produce 
of  land  devised  to  be  sold,  failing  from  the  incapacity  of  the 
object  of  the  gift,  deTolves  to  the  heir ;  which  would  esta- 
blish a  distinction  directly  the  reverse  of  that  which  was 
maintained  by  the  Court  of  King's  Bench  in  the  case  of 
Doe  V.  Sheffield,  13  East,  527,  and  recognised  in  the  more 
recent  case  of  Wiilianu  v.  Damd,  10  Bam.  &  Cress.  895 ; 
in  both  which  it  was  considered  that  the  fiulure  of  a  devise 
in  fee  of  particular  lands,  on  account  of  circumstances  exist- 
ing at  the  time  of  the  execution  of  the  will,  did  not  let  in 
the  heir,  (as  the  death  of  a  devisee  in  fee  in  tiie  testator's 
lifetime  clearly  does,  Wriffhtr.Hall,  Fortesc.  182);  but 
that  the  lands  so  ineffectually  attempted  to  be  devised,  de- 
volved to  the  testator's  residuary  devisee.  6thly.  Where  the 
testator  has  blended  the  produce  of  real  estate,  directed  to  be 
converted,  with  his  general  personal  estate,  the  majority  of 
the  cases  seem  to  support  the  title  of  the  residuary  legatee 
to  legacies  payable  out  of  the  mixed  fimd,  whether  lapsing, 
or  failing  ab  initio,  the  testator  in  such  a  case  being  con- 
sidered to  indicate  an  intention  that  the  destination  of  the 
lapsed  or  void  legacies  shall  be  regulated  by  the  rule  appli- 
cable to  personal  estate.  {Mailabar  v.  MaUahar,  Forrest, 
79 ;  Durtmr  y.  Motteuxt  1  Yes.  sen.  320 ;  Kennell  v. 
Abbotty  4  Yes.  802;  Amphlett  v.  Parkey  1  Sim.  275 ;  8, 
C  4  Russ.  75 ;  Green  v.  Jackeon,  5  Russ.  55 ;  but  see, 
contra,  ColUna  v.  Wakemant  2  Yes.  jun.  683;  Gibbe  v. 
Rumsetfj  2  Yes.  &  Bea.  294 ;  Amphlett  y,  Parke,  as  decided 
by  Lord  Brougham^  2  Russ.  &  Myl.  221).  Ithly,  Where 
the  gift  of  the  residue  of  the  proceeds  of  real  estate  directed 
to  be  sold,  or  an  aliquot  share  in  such  residue,  fails  ab  initio, 
or  subsequently  from  lapse,  the  heir  is  clearly  entitled; 
(Ackroyd  v.  Smithson,  1  Bro.  C.  C.  503) ;  unless  the  tes- 
tator has  directed  that  the  proceeds  of  the  fimd  shall  for  all 
purposes  be  considered  as  personal  estate ;  which  calls  into 
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trustees  to  be  the  receipts  of  the  trustees  or  trustee  for  the 
time  being  of  my  will  shall  effectually  exonerate 


New  enact- 
ment as  to 
S'fts  of  land 
psing  or 
falling. 


Illustration 
of  the  new 
enactment. 


the  field  another  competitor  in  the  person  of  the  next  of 
kin ;  whose  claim,  howcTer,  has  usually  been  negatived  by  the 
consideration,  that  the  conversion  is  to  take  effect  only  quoad 
persons  claiming  under  the  will,  and  not  quoad  those  who, 
like  the  next  of  kin,  claim  by  the  disposition  of  the  law 
under  an  intestacy.  (See  Sheddon  v.  Goodrich^  8  Ves.  500 ; 
Hooper  v.  Goodwin^  18  Yes.  56 ;  Gallini  v.  Noble,  3  Mer. 
691).  But  see  Phillips  v.  Phillips,  1  Myl.  &  K.  649,  a 
case  which  it  is  difficult  to  reconcile  with  the  principle  of 
many  anterior  decisions,  especially  Hungefford  v.  Countess 
qf  Bristol,  2  Yem.  645,  and  may  be  considered  as  virtually 
overruled  by  the  case  of  Attorney-' General  v.  Henchman, 
3  Myl.  &  Kee.  484.  (See,  also,  Amphlett  v.  Parke,  2 
Russ.  &  M.  221;  Williams  v.  Williams,  5  Law  Joum. 
New  Ser.  84).  In  such  a  conflicting  state  of  the  autho- 
rities, the  subject  to  which  they  relate  seemed  not  unde- 
serving the  attention  of  the  framers  of  the  recent  statute, 
which  certainly  does  appear  to  have  fixed  the  destina- 
tion of  the  interests  in  question  in  certain  cases ;  for  the 
25th  section  provides,  that,  unless  a  contrary  intention  shall 
appear,  *'  such  real  estate,  or  interest  therein,  as  shall  be 
comprised  or  intended  to  be  comprised  in  any  devise  in  such 
will  contained,  which  shall  fail  or  be  void  by  reason  of  the 
death  of  the  devisee  in  the  lifetime  of  the  testator,  or  by  rea- 
son of  such  devise  being  contrary  to  law,  or  otherwise  inca- 
pable of  taking  effect,  shall  be  included  in  the  residuary  de- 
vise (if  any)  contained  in  such  will.'' 

The  following  supposititious  case  will  supply  a  simple 
illustration  of  the  application  of  the  statutory  provision.  A 
testator,  by  a  will  made  on  or  after  the  Ist  of  January,  1838, 
devises  certain  lands  to  A.  in  fee,  charged  with  the  payment 
of  500/.  to  B.,  and  gives  his  residuary  real  estate  to  C.  B. 
dies  in  the  testator's  lifetime,  or  the  gift  to  him  is  void 
ab  initio,  as  being  made  for  a  charitable  purpose,  &c.:  the 
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mortgagees  and  others  paying  monies  to  sach 
trustees  or  trustee  from  all  liability  in  respect  of 

leg;acy  of  500/.  is  clearly  an  interest  in  land  idthin  the 
meaning  of  the  statate,  and,  as  sodi,  devolves  to  the  general 
residnarj  devisee,  instead  of  being  (as  formerly)  a  subject 
of  contention  between  the  testator's  heir  and  the  devisee  of 
the  charged  lands. 

If,  however,  the  will  contain  no  residuary  devise,  the  whst  cases 
enactment  does  not  apply,  and  the  question  may  still  occur  Sieacu  " 
(as  formerly)  between  the  old  competitors,  the  heir  and  the 
devisee  of  the  land.  The  point  too  mi^  arise  in  relation 
to  a  residuary  devise  itself,  for,  if  a  testator  devises  all  his 
real  estate  to  A.,  charged  with  the  payment  of  200/.  to  B., 
and  B.  dies  in  testator's  lifetime,  or  the  devise  to  B.  is  for  a 
charitable  purpose,  it  would  depend  on  the  doctrine  of  the 
decided  cases  whether  the  legacy  belonged  to  the  heir  or 
to  the  residuary  devisee.  To  say,  in  such  a  case,  that  the 
latter  was  entitled  under  the  enactment,  would  beg  the 
question,  the  question  being,  whether  there  is  a  residuary 
devise  quoad  this  interest,  or  whether  the  legacy  of  200/. 
is  not  an  exception  out  of  such  devise.  It  is  evident, 
therefore,  that  the  recent  enactment  has  prevented,  only 
to  a  limited  extent,  the  occurrence  of  the  perplexing  ques- 
tion adverted  to  in  the  present  note,  even  under  wills  made 
on  or  after  the  1st  January,  1838 ;  and  wills  antecedently 
made,  it  will  be  remembered,  are  not  within  its  operation. 
It  should  be  observed,  also,  that  the  statute  does  not  apply, 
where  a  sum  of  money  chai^;ed  upon  land  is  payable  on  a 
contingency  which  does  not  happen ;  for,  as  the  failure  of 
the  gift  of  the  money  is  owing  to  the  failure  of  the  event  on 
which  it  is  to  take  effect,  there  is  no  undisposed-of  interest 
on  which  the  statute  can  operate.  In  the  event  which  has 
occurred,  the  land  is  not  charged  at  all,  and  the  devisee 
takes  it  in  the  same  manner  as  if  no  charge  had  been  in- 
serted in  the  will. 
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the  application  thereof;  also,  that  eyery  mort- 
gage and  charge  to  be  made  or  created  by  my 
trustees  or  trustee  for  the  time  being,  shall,  in 
favoar  of  the  mortgagee  or  lender,  be  presumed 
Power  to  ap.  to  be  ncoessary  and  proper.     I  empower  my 

iminttrui-  .  . 

tees.  said  son  [name],  during  his  life,  and,  after  his 

decease,  the  trustees  or  trustee  for  the  time  being 
of  my  will,  if  any,  or,  if  none,  the  executors  or 
administrators  of  the  last  deceased  trustee,  or 
either  or  any  of  such  executors  or  administrators, 
to  nominate,  in  writing,  any  person  or  persons  to 
supply  the  place  of  any  trustee  or  trustees  of  my 
will  who  shall  die,  disclaim,  or  become  unwilling 
or  unable  to  act,  when  and  so  often  as  a  vacancy 
or  vacancies  shall  occur;  and  on  every  such  ap- 
pointment the  necessary  assurances  shall  be  exe- 
cuted for  vesting  my  trust  estate  in  the  new  and 
old  trustees,  or  in  the  new  trustees  solely,  as  the 

Indemnity  to  casc  mav  be.     And  I  absolvc  the  trustees  and 

trustees.  •' 

trustee  for  the  time  being  of  my  will  flrom  respon- 
sibility for  the  receipts  and  defaults  of  each  other, 
and  for  involuntary  losses;  and  also  authorize 
such  trustees  and  trustee  to  retain  and  allow  to 
each  other  all  expenses  incurred  in  or  about  the 
Appointment  execution  of  the  trusts  of  my  will.     I  appoint 

ofexecutors.  /.  .n       a  i       i 

[trustees]  to  be  executors  of  my  will.  And  lastly, 
I  revoke  all  former  and  other  wills,  declaring  this 
writing  alone  to  express  the  whole  of  my  will.    In 

WITNESS  &c. 
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No.V. 

Will  of  a  Married  Woman,  disposing 
of  Real  and  Personal  Estate  in  favour 
of  her  Hvishand  absolutely y  subject  to 
Pecuniary  Legacies;  toith  an  Expression 
of  her  Confidence  that  he  mil  leave  the 
Property  to  her  Relations. 

1  HIS    IS   THE    LAST    WILL  AND   TESTAMENT  of 

me    [testatrices  name,'\   the    wife  of  [husband^ s 

name,  ^c.l.     I  give  all  the  real  and  personal  es-  Absolute  gift 

'  ^     J  r  ^       to  husband  of 

tate  of  which,  by  virtue  of  any  power  or  authority  ^^^J^' 
or  of  any  separate  right  of  property,  I  am  com-  ^^'  ^  ^" 
petent  to  dispose,  unto  my  said  husband,  for  his 
absolute  use,  subject  to  the  payment  thereout  of 
the  pecuniary  legacies  bequeathed  by  this  my 
will,  and  to  be  bequeathed  by  any  codicil  thereto, 
together  with  the  legacy  duty  and  expenses  inci- 
dent to  the  receipt  of  such  legacies.  Trusting  —trusting 
that  my  said  husband  will,  at  his  death,  distri-I«»veittote8 

^  '  '  tatrix'sbro- 

bute  my  said  real  and  personal  estate  among  my  JJ^J3*JjjJ|^ 
brothers  and  sisters  and  their  issue;  but  this  ex-  iJJ!l^£j*an°' 
pression  of  my  confidence  shall  not  abridge  his  o^"?*'***- 
absolute  ownership,  or  create  any  equity  in  their 

favour  (fl).       I  BEaUEATH  the  legacies   of  sterling  Pecuniary  le- 

(a)  Words  of  request,  entreaty,  recommendation,  and  de-  Eftct  of 

sire,  addressed  to  a  devisee  or  legatee,  respecting  the  desti-  treaty,  &c.  to 

-   o  create  a  trust. 
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money  following,  (namely) :  To  each  of  my  bro- 
thers and  sisters  £ ,  to  be  paid  at  the  end  of 

six  calendar  months  after  my  death;  To  each  of 
my  nephews  who  shall  attain  the  age  of  twenty- 
one  years,  and  to  each  of  my  nieces  who  shall  at- 
tain that  age  or  marry,  £ ^  to  be  paid  at  the 

end  of  six  calendar  months  after  they  shall  respec- 

.^ -  1 1-  ■  i-   I     I 

nation  of  the  property  which  is  the  subject  of  gift,  possess 
the  force  of  an  obligation ;  and  where  they  adequately  define 
the  objects  of  the  testator^s  favourable  regard,  have  the  ef- 
fect of  converting  the  devisee  or  legatee  into  a  trustee  for 
those  objects.  To  prevent  this  consequence,  which  probably 
is  seldom  intended,  and,  still  more,  to  prevent  the  litiga- 
tion which  such  questions  too  often  engender,  (see  1  Cha. 
Rep.  246 ;  Free.  Ch.  202 ;  1  Atk.  389 ;  Id.  469  ;  2  Eden, 
87 ;  Amb.  520 ;  2  Bro.  C.  C.  38,  226 ;  2  Yes.  jun.  333 ; 
8  Yes.  380  ;  19  Yes.  299  ;  2  Sch.  &  Lef.  189 ;  3  Mer.  441 ; 
2  Madd.  458 ;  1  Sim.  &  Stu.  387  ;  1  Keen,  317),  it  should 
always  be  distinctly  shewn  (as  in  the  text)  that  the  devisee's 
discretion  is  not  to  be  fettered  by  the  injunction  imposed 
upon  his  conscience,  or,  if  the  contrary  is  intended,  a  trust 
should  be  unequivocally  created.  Perhaps  it  would  have 
been  well  if  courts  of  equity  had  been  less  keen-sighted  in 
detecting  an  intention  to  create  a  trust,  when  wrapped  in 
the  disguise  of  expressions  which  obviously,  and  ui  popular 
acceptation,  do  not  bear  such  a  construction.  The  latest 
decisions  indicate  a  disposition  in  the  Judges  of  the  pre- 
sent  day  not  to  carry  the  doctrine  a  step  beyond  the  limits 
assigned  to  it  by  their  predecessors.  {Curtis  v.  Sippon,  5 
Madd.  434 ;  Abraham  v.  AJmaiif  1  Russ.  509 ;  Sale  v. 
MoorCf  1  Sim.  534 ;  Meredith  v.  Heneage,  Id.  542 ;  Ex 
parte  Payne f  2  You.  &  Coll.  236;  but  see  Broad  v.  Bevan, 
1  Russ.  511,  n.,  which  clearly  would  not  now  be  fol- 
lowed). 
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tively  become  objects  of  this  bequest;  and  To  my 
servant  [name],  if  she  shall  continue  in  my  service 

till  my  death,  £ ,  to  be  paid  immediately 

after  my  death.  And  I  appoint  my  said  hus- 
band sole  executor  of  my  will.  In  witness 
&c. 
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No.  VI. 

Will  of  a  Bachelor,  disposing  of  Real 
Estate  in  favour  of  collateral  Relatums, 
to  Uses  for  preventing  Bowery  and  other 
Limitations;  part  being  in  Mortgage, 
Specific  and  Pecuniary  Legacies  and 
Life  Annuities, — Various  Trusts  declar- 
ed of  several  of  the  Pecuniary  Legacies 
and  Annuities,  in  favour  of  Nephews  and 
Nieces  and  other  collateral  Relations, — 
Trust  for  an  Imbecile, — Residue  divided 
among  Testator's  Brothers  and  Sisters, 
and  settled  on  them  and  their  Fami- 
lies; with  cross  Limitations  between  the 
Stocks;  and  with  ultimate  Limitations 
to  the  Brothers,  and  to  the  Appointees 
and  Next  of  Kin  of  the  Sisters,  of  their 
respective  original  Shares, 

1  HIS    IS   THE    LAST   WILL  AND   TESTAMENT  of 

Executors      me  [testator's  name,  ^c]  (a),    I  appoint  [names 

and  tnutees. 

Revocation         (a)  In  the  first  edition  of  this  work,  the  present  will  was 
bv  nisrri&sc 

'   made   to  take  effect  only  in  the  event  of  the  testator 

dying  without  leaving  a  widow  or  issue;  but  now  that 
wills  are  absolutely  revoked  by  marriage,  such  a  provi- 
sion is  inapplicable.  According  to  the  old  doctrine,  mar-< 
riage  and  the  birth  of  a  child  did  not  revoke  the  will, 
if  these  objects  were  provided  for  by  the  will;  or,  ac- 
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^c]  to  be  eiecatOTs  and  trastees  of  my  will.     I  Buiisiand 
DSSiRE  to  be  buried  in  the  &an\j  vault  at ,  '"~"^- 


cording  to  caaes  in  the  eoclenastical  oonrtoy  (bat  which 
of  course  relate  to  wills  of  personalty  only),  even  by  a  settle- 
ment made  aliunde ;  bat  the  recent  act  recognises  no  snch 
distinction:  and  therefore,  where  a  testator  on  the  ere  of 
marriage  makes  a  will  (as  is  sometimes  done)  in  favoar  of 
his  intended  wife,  the  will,  in  spite  of  (he  sirongeet  indi- 
eatUm  or  declaration  of  a  contrary  intention,  will  be  revoked 
by  that  event.  In  snch  cases,  therefore,  the  testamentary 
act  shonld  be  deferred  nntil  after  the  marriage.  There  were 
some  unsettled  points  connected  with  the  old  doctrine,  (and 
which  of  coarse  may  still  arise  ander  wills  made  before  1 838) , 
namely,  whether  the  children  most  proceed  from  the  poste- 
rior marriage, — ^whether  it  applies  where  the  will  disposes 
of  less  than  the  whole  estate;  and  as  to  the  effect  in  re- 
ference to  wills  of  real  estate  of  a  provision  for  the  children 
by  settlement  or  otherwise.  It  was  also  for  a  long  period 
doabtfol  whether  the  revocation  might  not  be  negatived  by 
parol  evidence  of  a  contrary  intention;  (see  2  W.  Bla.  522; 
1 T.  R.  61 ;  4  Ves.  848 ;  5  Yes.  663 ;  2  East,  530) ;  but  this 
point  was  completely  set  at  rest  by  the  case  of  Marston  v. 
Doe,  8  Adolph.  &  Ell.  14,  in  which  the  Judges  unanimously 
decided  against  the  admissibility  of  the  evidence,  so  far  at 
least  as  respects  devises  of  freehold  estates;  for  as  to  per- 
sonal estate  the  ecclesiastical  courts  clearly  admit  such  evi- 
dence. (Fox  V.  Mareton,  I  Curt.  494).  A  will  was  held 
not  to  be  revoked  by  subsequent  marriage  and  the  birth 
of  a  child,  where  the  after-bom  child  would  derive  no 
benefit  from  the  revocation,  llius,  the  birth  of  a  younger 
child  did  not  revoke  a  wiU  of  frediold  estate,  there  being  a 
pre-existing  son  who  would  take  the  estate  by  descent  if  the 
will  were  revoked.  (1  Ves.  &  Bea.  390).  In  such  a  case, 
the  will  was  revoked  as  to  the  personal  estate,  and  remained 
in  force  as  to  the  realty. 

Few  will  be  disposed  to  regret  the  legislative  abolition  of 
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Devuein 
fee. 


to  prevent 
dower. 


with'  plainness  and  privacy.  I  devise  tlie  free- 
hold messuage,  lands,  and  hereditaments  at , 

in  the  county  of ,  which  I  lately  purchased  (i) 

from  [name],  with  their  appurtenances,  to  my 

Devuetouaes  brother  [name],  in  fee  simple.    I  devise  the  free- 

hold  messuages,  lands,  and  hereditaments  at , 

in  the  county  of ,  devised  to  me  by  my  late 

uncle  [name],  deceased,  with  their  appurtenances, 
to  such  persons,  for  such  estates,  and  in  such 
manner,  as  my  brother  [name]  shall  by  deed 
appoint;  and  in  default  of  appointment,  to  him 
and  his  assigns  for  his  life,  without  impeachment 
of  waste;  and  on  the  determination  of  his  estate  in 
his  lifetime  to  my  trustees  hereinbefore  named, 
their  executors  and  administrators,  for  his  life, 
in  trust  for  him;  and  on  the  determination  of  the 
estate  of  the  said  trustees,  to  him  in  fee  simple. 

Mortgaged  I  DECLARE  that  all  mortgages  and  other  incum- 
brances which  shall  at  my  decease  charge  or  affect 
my  freehold  hereditaments  lastly  hereinbefore  de- 
vised, or  any  part  thereof,  alone  or  together  with 
other  hereditaments,  shall  be  deemed  to  be  wholly 
and  exclusively  charged  upon  and  payable  out  of 
the  hereditaments  lastly  hereinbefore  devised,  in 
exoneration  of  all  my  other  real  estate,  and  of  my 

Devise  for     personal  estate.    I  devise  my  freehold  farm  call- 


estate  to  be 

taken  cum 
onere. 


a  role  which  gave  rise  to  such  numerous  exceptions  and  dis- 
tinctions; though  perhaps  some  inconyenience  will  occa- 
sionally be  felt  from  the  present  incompetency  of  a  testator 
to  render  his  will  irrevocable  by  marriage. 

{b)  Vide  post,  as  to  the  construction  and  effect  of  specific 
and  general  descriptions  with  reference  to  the  new  law. 
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ed (c),  in  the  parish  of ^  in  the  county  life,  remain- 

.  •  ,  der  in  fee* 

of ,  which  descended  to  me  as  heir  at  law 

of  my  unde  [nam«],  with  the  appurtenances,  unto 

my  hrother  [name]  and  his  assigns,  for  his  life, 

without  impeachment  of  waste,  and  on  his  decease 

to  his  son,  my  nephew  \name\  in  fee  simple;  And  —power  to 

I  empower  my  same  brother  during  his  life  by 

deed  to  lease  the  same  farm  or  any  part  thereof, 

for  any  term  or  terms  in  possession,  not  exceeding 

seven  years  from  the  making  of  the  lease,  at  the 

best  rent,  without  taking  any  fine  or  premium.    I  Devise  for 

life* 

DEVISE   all  my  freehold  hereditaments  in  the     ' 

county  of y  with  their  appurtenances,  unto 

my  brother  [name]  and  his  assigns  for  his  life 
without  impeachment  of  waste;   and  on  his  de- 
cease. To  his  wife  [name]  and  her  assigns  for  her  —remainder 
life,  without  impeachment  of  waste;  and  on  her  ^  *    ' 
decease.  To  their  four  children  [names]  as  tenants  —remainder 

.    ,-1  1  J  «  .,  i»  Ai-     ^  several  in 

m  common  m  tail  general,  and  on  failure  of  the  common  in 
issue  of  each  of  such  children,  as  to  his  or  her  cross  remain. 

ders; 

share.  To  the  others  of  them  as  tenants  in  com- 
mon in  tail  general  by  way  of  cross  remainder; 
with  Uke  cross  remainders  in  tail  as  to  the  shares 
taken  by  way  of  cross  remainder  (rf) ;    And  on 

(c)  Vide  note  (d),  supra. 

{d)  The  common  form  of  limiting  cross-remainders  runs  As  to  the 
thus: — **  And  in  case  the  issue  of  any  of  the  said  children  miting cross 
shall  fail,  then  as  to  as  well  the  original  share  or  shares  of 
the  child  or  children  whose  issue  shall  so  fail,  as  the  share 
or  shares  to  which  such  child  or  children  may  become  en- 
titled under  this  limitation  of  cross  remainders,  to  the  use 


remainders. 
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failure  of  the  issue  of  all  such  children  [or,  more 
shortly.  To  their  four  children  as  tenants  in  com- 
mon in  tail  general^  with  cross  remainders  be- 
-rraainder  twecn  them  in  tail  general;  with  remainder]  To 
my  nephew  \name],  in  fee  simple;   And  I  em- 

of  the  others  or  other  of  the  said  children,  and  if  more  than 
one,  in  equal  shares/'  &c.  The  language  of  this  form,  how- 
ever, has  arisen  from  an  inaccurate  conception  of  the  nature 
of  cross  remainders,  under  which  there  is  a  present  lunitation 
to  each  (present  in  point  of  interest,  though  future  in  point  of 
enjoyment)  of  vested  estates  tail,  more  or  less  remote,  in  the 
shares  of  all  the  rest;  so  that  each  child  in  esse  is  tenant  in 
tail  of  the  whole ;  namely,  as  to  one  share,  either  in  possession 
or  in  remainder  immediately  expectant  on  the  estates,  if  any, 
limited  prior  to  the  limitation  to  the  children,  and  as  to  the 
other  shares  in  remainder,  expectant  on  those  estates,  if  any, 
and  on  the  estates  tail  of  the  other  children.  The  proxi- 
mate share,  and  the  more  remote  shares  of  each,  are  in  effect, 
and  ought,  it  is  conceived,  to  be  in  express  terms  limited 
over,  on  failure  of  his  or  her  issue,  to  all  the  rest;  just  as 
in  the  ordinary  course  of  limiting  successive  estates  tail, 
Blackacre  is  limited  to  A.  in  tail,  and,  on  failure  of  his 

"  Survivor  or  issue,  to  B.  in  tail.     Sometimes,  with  yet  more  inaccuracy, 
survivors."  »  j  jf 

the  words  ^'survivors  or  survivor''  are  substituted  for,  or 
used  in  addition  to,  the  words  *'  other  or  others."  The  prin- 
ciple of  these  observations  extends  to  cross  executory  limi- 
tations by  way  of  use  or  tmgt.  In  general,  the  imperfec- 
tions of  such  limitations,  especially  in  wills,  are  helped  by 
the  courts;  and,  indeed,  it  would  be  difficult  to  frame  a  short 
and  comprehensive  form  of  this  kind,  expressive  of  the  whole 
technical  import  and  effect  of  cross-remainders,  in  terms  86 
rigidly  and  critically  correct,  as  not  to  require  any  libe- 
rality of  construction.  In  a  devise,  however,  all  difficulty 
may  be  avoided  by  those  who  are  content  to  adopt  the  sum- 
mary form  within  brackets  in  the  text. 
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power  my  same  brother  during  Ids  life,  and  after 
his  decease  his  said  wife,  whether  covert  or  sole, 
during  her  life,  to  lease  the  same  hereditaments, 
or  any  part  thereof,  for  any  term  or  terms  in 
possession  not  exceeding  twenty-one  years  from 
the  making  of  the  lease,  at  the  best  rent,  with- 
out taking  any  fine  or  premium.     I  devise  my  Devise  to  one 

J       IT        V  t.  •      j.'L  •  ■!_       /»  ft>'  personal 

dwelling-house  at  ,  m  the  parish  of ,  resid^oe; 

now  in  the  occupation  of  [name],  with  the  appur- 
tenances, to  my  sister  [naiTitf]  so  long  as  she  shall 
occupy  the  .same  as  her  usual  residence,  and 
keep  the  same  in  tenantable  repair,  and  insured 

in  the  sum  of  £ at  least  against  loss  by  fire; 

And  on  the  determination  of  her  estate,  To  such  —remainder 
of  her  daughters  [nameB]  as,  being  spinsters  or  a  being  spin- 

_     ,  _        sters,  for  per- 

spmster,  shall  occupy  the  same  as  their  or  hersonairesi- 
usual  residence,  and  shall  keep  the  same  m  tenant- 
able  repair  and  insured  as  aforesaid,  so  long  as 
they  or  she  shall  so  occupy  and  keep  the  same; 
And  on  the  determination  of  their  or  her  estate. 
To  such  persons,  for  such  estates,  and  in  such  man- 
ner as  my  last-mentioned  sister,  whether  sole  or 
covert,  shall  by  any  deed  or  deeds  or  by  her  last 
will  appoint;  And  in  default  of  appointment.  To —remainder 
her  son  [name]  in  tail  general;  And  on  failure  of  _yg,n^jgp 
his  issue.  To  her  said  daughters  as  tenants  in^gT^ 
common  in  fee-simple.     I  devise  my  freehold  Devise  to 
hereditaments  at  ,  in  the  county  of ,  common  in 

fee  with  cross 

now  in  the  occupation  of  [name]  as  tenant  from  limitation, 

*  *-  -^  andalimita^ 

year  to  year,  with  the  appurtenances,  to  my  ne-  {gJ^J®^ ^'^ 
phews  [names],  as  tenants  in  common  in  fee-sim- 
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pie;  with  cross  execatorj  devises  between  themi 
so  thaty  in  the  event  of  any  of  them  dying  under 
the  age  of  twenty-one  years  without  leaving  issne, 
the  same  hereditaments  may  go  to  the  others,  as 
tenants  in  common,  or  the  other  of  them,  in  fee 
simple;  But,  in  the  event  of  their  all  so  dying, 
as  to  one  undivided  third  part  of  the  same  heredi- 
taments. To  my  cousin  [name]  in  fee-simple;  and 
as  to  the  two  remaining  undivided  third  parts 
thereof.  To  my  cousins  [namea]  as  tenants  in 
Devise  to      commou  in  fee-simple.     I  devise  my  freehold 

several  in        ,  ,.  .        ,  ^ 

common  for   hereditaments  at  .  m  the  county  of , 

life,  with  croM  ,  '  J  ' 

reouiDden;    hqw  in  the  occupatiou  of ,  as  tenant  under  a 

lease  granted  to  him  by  me,  with  the  appurte- 
nances, to  my  nieces  [names],  as  tenants  in  com- 
mon, for  their  respective  lives,  without  impeach- 
ment of  waste;  And  on  the  death  of  each  of  them, 
as  to  her  share  and  shares,  original  and  accruing, 
to  the  others  (e),  as  tenants  in  common,  and  the 
other  of  them,  for  their  and  her  respective  Uves 

—ds  survivor  and  life,  without  impeachment  of  waste;  And  on 

«hall appoint;  .■•        ,  ^     •■  .  »     %  r 

the  decease  of  the  survivor  of  them  [or,  more 
shortly,  to  my  nieces  &c.  as  tenants  in  common 
for  life,  with  cross  remainders  between  them 
for  life,  with  remainder]  To  such  persons,  for 
such  estates,  and  in  such  manner  as  such  survi- 
vor, whether  sole  or  covert,  shall  by  her  last  will 
—remainder   appoint;  And  in  default  of  such  appointment.  To 

to  trustees,  to  ^ 

"  Survivors.**  (0  ^  the  cross  remainders  for  life  are  intended  to  be 
vested  and  not  contingent,  the  expression  **  survivors"  is 
better  avoided. 
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my  trustees  hereinafter  named  in  fee-simple,  upon  seiiandpay 

•^  *  produce  to 

trust,  after  the  devise  to  them  shall  vest  m  pos-  children  and 

'  ^         issue  living  at 

session,  to  sell  the  same  hereditaments  in  such  **f*^PL""V, 

'  vivor  per  slir- 

manner  as  they  shall  think  fit,  and  to  receive  the  p^* 
sale  monies,  and  the  rents  until  sale,  (for  which 
monies  and  rents  their  receipts  shall  he  effectual 
discharges),  and  pay  the  surplus  thereof,  after  de- 
ducting their  expenses,  to  or  among  such  of  the 
children  of  my  last-mentioned  nieces  living  at  the 
decease  of  the  survivor  of  them,  and  such  issue 
then  living  of  their  children  then  deceased,  as, 
either  before  or  after  the  decease  of  such  survivor, 
shall,  being  a  male  or  males,  attain  the  age  of 
twenty-one  years,  or,  being  a  female  or  females, 
attain  that  age  or  marry,  to  take,  if  more  than 
one,  in  a  course  of  distribution  according  to  the 
stocks,  and  not  to  the  number  of  the  individuals; 
And  if  there  shall  be  no  such  child  or  issue,  then  —if  none, 

T  rt     1  1  •  ^      ^  to  add  the 

to  dispose  of  the  same  sale  momes  as  part  oi  same  to  resi- 

1  1         •      it        1        dueofperso- 

the  residue  of  my  personal  estate  heremafter  be-  ^^  estate. 
queathed,  and  to  dispose  of  the  same  rents  as 
part  of  the  yearly  income  of  such  residue.    I  de-  Devise  to 
VISE  all  my  other  freehold  hereditaments  in  the  oommon,  for 

,  life* 

said  county  of ,  with  their  appurtenances,  to 

my  four  nieces  {names]  in  equal  shares,  for  their 
respective  lives,  without  impeachment  of  waste; 
And  as  to  the  share  of  each  niece,  on  the  determi-  —remainder. 

.       .  as  to  the  share 

nation  of  her  estate  in  her  lifetime.  To  my  trus*  of  each,  to 

''  trustees  to 

tees  hereinafter  named,  their  executors  and  ad-  preserve; 
ministrators,  during  her  life.  Upon  trust  to  pre- 
serve the  contingent  remainder  hereinafter  limited. 
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but  to  permit  her  to  receive  the  rents  and  profits 
— tothediu-  during  her  life;   And  on  her  decease.  To  such 

dren  and  issue 

ofteauitfor  children  of  the  same  niece  liyine:  at  her  death. 

life,  per  stir-  ®  ' 

pes,  in  fee;  and  such  issuc  then  living  of  her  children  then 
deceased,  as,  either  before  or  after  her  decease, 
shall,  being  a  male  or  males,  attain  the  age  of 
twentj-one  years,  or  being  a  female  or  females 
attain  that  age  or  many,  in  fee-simple,  to  take,  if 
more  than  one,  as  tenants  in  common,  according 
to  the  stocks,  and  not  to  the  number  of  the  indi- 

—remainder   viduals;  And  if  there  shall  be  po  such  child  or 

as  tenant  for    .  n«  ■,  /*  i  i 

life  shall  ap-  issuc.  Then  to  such  persons,  for  such  estates,  and 

point,  with      , 

oossinnita-   m  such  manner,  as  my  same  niece  shall  by  her 

turns  Detween  * 

^uSuld  ^^  ^'^  appoint;  and  in  de&ult  of  such  appoint- 
their  issue,  ^eut,  To  the  othcrs  of  my  same  nieces  respec- 
tively, in  equal  shares,  for  the  same  estates,  and 
with  the  same  subsequent  limitations,  (including 
this  cross  Hmitation),  as  are  herein  expressed 
concerning  their  respective  original  shares;  and 
as  to  the  entirety  of  the  same  hereditaments,  on 
failure  of  all  the  Umitations  hereinbefore  expressed. 
To  my  said  brothers  [names]^  as  joint-tenants  in 
Devise  of      fce-simplc.      I   DEVISE  my  close  called  > 

rent  charge.        ,  .  i       i 

payable  week- Situate  at  ,  With  the  appurtenanccs,  to  the 

ly.withpower  .  ,  _ 

of  distress;     mtcut  that  my  nephew  [name]  may  receive  out  of 

—to  cease  on  y        r  l  j         j 

alienation,  the  rcnts  and  profits  thereof  an  annuity  or  yearly 
sum  of  £ ,  during  his  life,  by  weekly  pay- 
ments of  £ each,  on  Saturday  in  every  week, 

clear  of  all  deductions,  the  first  of  such  payments 
to  be  made  on  the  first  Saturday  after  my  de- 
cease;   and  to  the  further  intent  that  he  may 
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have  the  same  or  the  like  remedy  hy  distress,  for 
the  recovery  thereof,  as  landlords  have  for  the  re- 
covery of  rent  in  arrear  upon  common  leases; 
And  suhject  to  the  said  annuity,  and  the  said 
remedy  for  the  recovery  thereof,  To  my  brother  —of  land,  so 
in  law  [name],  and  my  sister  \name\  his  wife,  husband  and 

L  J'  J  u  j»  wifejomtly 

in  fee-simple.     Provided,  that,  if  by  reason  of  "»*«• 
the  act  or  default  of  the  said,[annutYan^],  or  by 

operation  of  law,  the  said  annuity  of  £ ,  or 

any  part  thereof,  shall  be  aliened,  charged,  or 
disposed  of,  to  or  in  favour  of  any  other  person 
or  persons,  then  the  same  annuity  shall  thence- 
forth wholly  cease.     I  BKaxiEATH  my  leasehold  ^J^f^^^jo 

tenements  at ,  in  the  county  of ,  which  JJt®  f^ 

I  now  hold  under  a  lease  from  [name],  with  the 
appurtenances,  to  my  brother  [name],  for  such 
term  as  I  may  have  therein  at  my  decease,  sub- 
ject to  the  payment  of  the  rent  and  performance 
of  the  covenants  under  which  the  same  tenements 
may  be  held.     I  bequeath  my  leasehold  tene- Bequest  of 

''  *'  leaseholds  to 

ments  at ,  in  the  county  of ,  which  I  oneforiife. 

«  remaiDoer 

now  hold  under  a  lease  from  [name],  with  the  ap-  a»w>>"teiy. 
purtenances,  to  my  brother  [name],  and  his  as- 
signs for  his  Ufe,  if  such  term  as  I  may  have 
therein  at  my  decease  shall  so  long  endure,  he  or 
they  paying  the  rent  and  performing  the  covenants 
under  which  the  same  tenements  may  be  held; 
and  on  his  decease,  if  such  term  shall  be  then  un- 
expired. To  my  nephew  [name],  his  executors, 
administrators,  and  assigns,  for  the  then  residue 
of  the  same  term,  subject  to  the  payment  of  the 
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Residuary  de- 
vise and  be- 
quest of  free> 
holds  and 
leaseholds,  to 
one  absolute- 
ly, diarged 
with  a  sum  in 
augmentation 
of  the  residue 
of  the  per- 
sonal estate. 


Bequest  of 
specific  lega- 


cies. 


Beques  of 
pecuniary  le 
gacies: 


same  rent  and  performance  of  the  same  covenants. 
I  DEVISE  AND  BEQUEATH  the  rcsiduc  of  the 
freehold  hereditaments  and  leasehold  tenements 
which  shall  helong  to  me  at  my  decease^  with 
their  respective  appurtenances,  to  my  said  bro- 
ther [name],  as  to  the  freehold  hereditaments 
in  fee-simple,  and  as  to  the  leasehold  tenements 
for  such  terms  as  \  may  have  therein  respectively 
at  my  decease,  subject  to  the  payment  of  the 
rents  and  performance  of  the  covenants  under 
which  the  same  may  be  respectively  held,  but 
charged,  as  to  both  the  freehold  and  leasehold 
premises,  with  the  payment  to  my  executors  or 
administrators,    at   the    end    of  three   calendar 

months  from  my  decease,  of  the  sum  of  £ , 

to  be  disposed  of  as  part  of  the  residue  of  my 
personal  estate  hereinafter  bequeathed.  I  be- 
queath the  specific  legacies  following,  (namely) : 
To  my  brother  [name]  my  gold  watch,  with  the 
chain  and  seals,  requesting,  but  not  imposing  an 
obligation  or  creating  a  trust  (/),  that  he  will 
leave  them,  at  his  death,  to  my  nephew  [name] ; 
To  my  nephew  [name],  all  the  printed  books  and 
manuscripts  which  shall  belong  to  my  library  at 
my  decease;  To  my  old  friend  [name],  my  dia- 
mond ring,  as  a  mark  of  my  esteem;  To  [name], 
my  gold  snufiP-box,  in  testimony  of  my  grateful 
remembrance  of  his  many  professional  and  friendly 
services;  To  &c.  I  bequeath  the  legacies  of 
sterhng  money  following:  (namely).  To  the  Rector 


(/•)  Vide  ante,  p.  129,  n.  (a). 
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for  the  time  being  of  the  parish  of aforesaid,  _to  charita- 

£ y  to  be  distributed,  at  his  discretion,  among    *"*"' 

such  poor  inhabitants  of  that  parish,  not  receiving 
alms  or  parochial  relief,  as  he  shall  select;  To  the 

Treasurer  for  the  time  being  of  the Infirmary, 

in  aid  of  that  institution,  £ j  for  which  the 

receipt  of  such  treasurer  shall  be  a  sufficient  dis- 
charge; To  my  nephew  [name],  or  if  he  shall —to  one.  or. 
die  in  my  Hfetime,    [or,  where  it  is  doubtfid  tCTtator** 

^  ./.  ,        .     "fetinJe,to 

whether  the  legatee  be  living  or  not.  or  if  he  is  hu  exTOutow 

^  ^  '  oradminis- 

now  dead,  or  shall  die  in  my  lifetime],  then  to  tratots; 
his  executors  or  administrators  (g),  to  be  disposed 


{g)  The  construction  of  gifts  to  ''legal''  or  ''personal  Gifts  to  "le- 

sal"  or  "  DfiT- 
representatives/'  or  to  "executors  or  administrators/  has  sonalrepTe^ 

been  the  subject  of  much  Qontroversy;  the  question  being,  m^to'^execu- 

first,  whether  the  gift  applies  to  executors  or  admiois-  ^"?'*^,?**"" 

trators,  or  to  the  text  of  kin;   and  if  to  the  former,  then,  howcon- 

struecL 
secondly,  whether  the  executors  or  administrators  take  the 

property  beneficially,  or  only  as  part  of  the  personal  estate  of 
the  testator.  To  hold  the  executors  or  administrators  to  be 
entitled  beneficially,  is,  indeed,  so  manifestly  contrary  to  the 
probable  intention,  that  the  case  of  Evems  ▼.  CharleSy  1  Anstr. 
128,  (see  also  Churchill  ▼.  Dibden,  Sugd.  Pow.  276,  n.)» 
in  which  this  construction  prevailed,  has  been  generally  con- 
demned, and  the  Judge,  whose  solitary  approbation  it  has 
elicited,  did  not  think  proper  to  follow  its  authority ;  (see 
Long  V.  Blackall,  3  Ves.  483) ;  and  such  construction  would 
be  the  more  palpably  absurd  now  that  by  express  enactment, 
(vide  Stat.  1  Will.  4,  c.  40),  executors  are  excluded  from 
taking  beneficially,  by  virtue  of  their  office,  even  the  undis- 
posed-of  personal  estate  of  their  testator. 

Accordingly,  in  a  recent  case,  {Stocks  v.  Dodsley^  1  Kee.  Executors  or 
325),  where  a  testator  bequeathed  500/.  to  B.,  during  the  tonnotenti- 
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■-tociAttesor  of  as  part  of  his  personal  estate,  £- 

pcnonK,  witn 


To  such 


power  to  ad-  of  mv  nephews  and  nieces  [names]  as  shall  he 

vance  minors.  "^         *  •-  -* 


tied  for  their 
own  benefit. 


"  Legal  re- 

pretenta- 

tivea." 


'*  Penonal 
representa- 
tive*." 


life  of  A.,  and  if  B.  should  die  in  A.'s  Ufetime,  then  to  such 
persons  as  B.  should  by  will  appoint,  and  in  default  of  ap- 
pointment to  his  executors  or  administrators;  Lord  Lanff- 
dalCt  M.  R.,  held,  that  the  executor  of  B.  was  bound  to  ap- 
ply the  legacy,  according  to  the  purposes  of  the  wUl. 

This  question,  however,  of  course  cannot  arise,  unless  it 
is  adjudged  that  the  executors  or  administrators  are  the 
intended  objects  of  gift,  which  seems  not  to  be  the  ordi- 
nary construction;  for,  in  several,  and  some  of  them  very 
recent  cases,  a  gift  to  *  *  legal ' '  or  * '  personal  representadyes,  * ' 
and  in  one  instance  even  a  gift  to  ''executors  or  admin- 
istrators," has  been  held  to  apply  to  ne^et  of  ih'n,  who,  as 
persons  entitled  under  the  Statute  of  Distributions  to  the 
personal  estate  of  the  deceased,  may  be  said  in  a  general 
and  popular  sense  to  "  represeift"  him. 

Thus,  in  Bridge  v.  Abboty  3  B.  C.  C.  224,  which  is  a 
leading  authority  for  this  construction,  (see  also  Long  v. 
Blackallf  3  Yes.  486),  a  testatrix  having  made  a  bequest  to 
certain  persons,  and  in  case  of  the  death  of  any  of  them  be- 
fore her  (the  testatrix),  to  his  or  her  legal  represerUatweSy 
Sir  12.  P,  Arden  held  the  next  of  kin  to  be  entitled.  It 
does  not  appear  whether  his  Honor  adverted  to  the  case  of 
a  widow,  and  would  have  included  her  in  his  sense  of  legal 
representatives.  (See6Madd.  162).  So,  in  ^atne«  v.  0//ey, 
1  Myl.  &  Kee.  465,  where  a  testator  gave  certain  real  and 
personal  estate  to  trustees,  in  trust  for  such  persons  as  A., 
a  married  woman,  should  appoint,  and  in  default  of  appoint- 
ment for  her  separate  use,  and  at  her  decease  to  convey  the 
real  estate  to  such  person  or  persons  as  would  be  the  heir 
at  law  of  the  said  A.,  and  to  assign  the  personal  estate  to 
such  person  or  persons  as  would  be  the  personal  repre- 
sentative of  A.,  Sir  /.  Leachy  M.  R.,  held  the  next  of  kin 
to  be  entitled. 
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living  at  my  decease,  and  if  more  than  one,  equally, 
£ ;  To  each  of  the  children  of  my  late  nephew 


Again,  in  Cotton  t.  Cottony  3  Jnr.  886,  a  bequest  to  seve-  "  Executors 
ral  persons  '*  or  the  legal  representatives  of  the  said  "  lega-  ton,"  oon- 
tees,  received  the  same  construction.    Indeed,  so  strong  has  mutn  *<next 
been  the  leaning  in  favour  of  the  construction  which  reads  ^^^' 
words  pointing  at  succession  or  representation  as  denoting 
the  next  of  kin,  that  (as  already  hinted)  even  a  gift  to  exe- 
cutors or  administrators  has  been  so  construed.    Thus,  in 
the  case  of  Po/m  v.  Hilh,  1  Myl.  &  Kee.  470,  where  a  tes- 
tator, after  bequeathing  certain  pecuniary  legacies,  declared, 
that,  in  case  of  the  death  of  any  or  either  of  the  legatees, 
his  or  her  legacy  should  go  to  his  or  her  executors  or  admi- 
nistrators, Sir  J,  Leach,  M.  R.,  having  decided  that  the 
residuary  legatee  of  one  of  the  legatees  who  died  in  the  tes- 
tator's lifetime,  took  the  legacy,  Lord  Chancellor  JSrou^Aam 
on  appeal  reversed  his  Honor's  decree,  and  decided  in  ^- 
vour  of  the  next  of  kin,  on  the  authority  of  the  case  of 
Bridge  v.  Abbot;  his  Lordship  considering  that  a  gift  to  ex* 
ecutors  or  administrators  was  wholly  undistinguishable  from 
a  gift  to  legal  representatives.     (Compare  this  and  the  pre- 
ceding case  with  Stocks  Y.  Dodsley,  1  Kee.  325,  stated  ante). 

From  cases  of  this  class,  however,  we  must  carefully  dis-  "  Executors 

'  and  adminig- 

tinguish  those  in  which  the  words,  *'  executors  andadminis-  trators,"  &c. 

when  words 
trators,"  or  '^  legal  representatives,''  are  used  as  words  of  of  limitation. 

limitation,  as  in  the  case  of  a  gift  to  A.  and  his  executors 
or  administrators,  or  to  A.  and  his  legal  representatives, 
which  will,  beyond  all  question,  vest  the  absolute  interest  in 
A.  {Lugar  v.  Harmer,  1  Cox,  250).  The  same  construction, 
too,  in  some  instances,  has  been  applied  to  cases  of  a  more 
doubtful  complexion,  as  a  bequest  to  A.  for  life,  and,  after 
his  decease,  to  his  executors  or  administrators.  (Co.  Litt. 
546;  Socket  v.  Wray,  4  B.  C.  C.  483).  So,  in  the  case  of 
Price  V.  Strange,  6  Madd.  159,  where  a  testator  devised 
real  estate  to  his  wife,  during  widowhood,  and  at  her  death 
or  marriage  to  trustees  to  sell,  and  directed  that  in  case  the 

H 
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[name],  deceased,   who  shall  attain  the  age  of 
twenty-one  years,  or  many,  £■        ;  with  power 

death  or  second  marriage  of  his  wife  should  not  happen 

until  his  youngest  child,  being  a  son,  should  haye  attained 

twenty-three,  or,  being  a  daughter,  should  have  attained 

that  age  or  be  married  with  consent,  then  his  trustees 

should,  immediately  after  the  receipt  of  the  money  arising 

from  his  said  real  estates,  pay  and  diyidC  the  same  amoi^ 

such  of  his  children  as  should  be  then  living,  and  the  legal 

representative  or  representatives  of  Atm,  ber,  or  them  as 

should  be  then  dead;  And  in  case  such  death  or  marriage  of 

his  said  wife  should  happen  during  the  minority  of  any  of 

his  said  children,  then  the  testator  directed  the  trustees  to 

pay  an  equal  proportion  of  the  said  money  to  such  of  his 

children  as  should  at  that  time  be  entitled  to  receiye  their 

shares,  in  case  he,  she,  or  they  had  been  then  living ;  and  jf 

deadf  then  to  his^  her^  or  their  legal  representatives:  Sir  /. 

Leaehf  V.  C,  was  of  opinion,  that  these  words  operated  as 

words  of  limitation,   and  that  a  child  attaining  twenty. 

three,  who  died  during  the  widowhood  of  the  wife,  took  a 

vested  interest.     It  will  be  observed,  that  the  constructicm 

adopted  by  Sir  J.  Leaehf  in  the  last  case,  makes  no  provi* 

sion  against  lapse,  and  therefore  the  representatives  of  a 

child,  dying  in  the  testator's  lifetime,  would  not  have  taken 

by  way  of  substitution.    So,  in  the  case  of  Cfrtxffley  v.  Hum- 

page,  1  Beav.  52,  where,  under  a  bequest  to  A.  and  B.  and 

the  survivor,  for  life,  and  on  a  certain  contingency  to  such 

persons  as  B.  should  appoint,  and  in  default  of  appointment, 

to  the  executors,  administrators,  or  assigns  of  B.,  B.  was 

held  to  be  entitled  absolutely. 

Whether  wife      It  is  observable  that  in  Bridge  v.  Abbot,  Baines  v.  Ottey, 

and  represen-  , 

tativesofnext  and  Palin  v.  Hills y  the  question  did  not  arise,  whether  the 

of  kin  entitled    .-.^.11  ^  j-  j.  j    •   '..^  i. 

under  gift  to  gift  to  legal  representatives,  or  executors  or  administrators, 

oT^ts  syno^     applied  to  the  next  of  kin,  in  the  strict  and  proper  accept- 

nymes.  ation  of  that  term ;  or  to  the  persons  taking  the  personal 

estate  undw  the  statutes  of  distribution,  so  as  to  let  in  the 
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for  my  executors  or  administrators  to  apply  the 
whole  or  part  of  the  legacy  of  each  child,  while 
such  legacy  shall  he  contiogenty  for  the  advance- 
ment in  life,  or  otherwise  for  the  benefit  of  the 
same  child  during  minority  (A):  To  each  of  my  Lemcy  to 
nephews  and  nieces  [namea]^  the  three  children  of  ni  infant  ne 


seve- 


widow  of  the  deceased,  and  the  representatives  of  next  of 
kin,  t.  e.  the  persons  who  are,  among  lineals  of  every  de- 
gree, and  collaterals  of  certain  degrees  of  proziniity,  admit- 
ted to  stand  in  the  place  of  and  represent  their  deceased 
parent  or  ancestor.  It  is  quite  dear  that  the  widow  is  not 
entitled  under  a  gift  in  terms  to  the  next  of  kin.  (Patce  v. 
Archbisbop  of  Canierburyt  14  Yes.  364).  The  claim  of 
the  representatives  of  next  of  kin  under  such  a  gift,  however, 
has  been  the  subject  of  many  conflicting  decisions  and 
dicta,  terminating  with  the  recent  case  of  Elmsley  ▼.  Young, 
(2  Myl.  &  Kee.  82,  780),  in  which  Lords  CommissioneiB 
Shadwell  and  Bosanquet,  after  a  ftdl  review  of  the  authori- 
ties, decided  in  favour  of  the  strict  construction ;  their 
Lordships  being  of  opinion,  that,  under  a  gift  to  nffj:/  of  kin, 
a  surviving  brother  was  entiUed,  in  exclusion  of  the  children 
of  a  deceased  brother. 

(h)  An  executor  is  not  authorized,  without  an  express  di-  As  to  the  pay- 
rection,  to  pay  even  a  vested  legacy  to,  or  apply  it  for  the  cies  tominon. 
benefit  of  a  minor  legatee ;  still  less  is  he  warranted  in  so 
dealing  with  a  legacy,  which  (like  that  in  the  text)  is  contin- 
gent, until  the  majority  of  the  legatee.  The  only  mode  by 
which  an  executor  can  discharge  himself  of  a  legacy  which 
belongs  to  an  infant,  is  by  paying  it,  as  directed  by  the  stat. 
36  Geo.  3,  c.  52,  s.  32,  into  the  Bank  of  England,  to  the 
account  of  the  legatee,  with  the  privity  of  the  Aocountant- 
General  of  the  Court  of  Chancery,  who  is  directed  to  give 
his  certificate  for  the  payment,  on  the  production  of  the 

H  2 
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phews  and     mv  Said  brother  [name]  by  his  late  wife  [name]  de- 

direction  to    ceased,  the  sum  of  £ ,  to  be  vested  m  and  pay- 
pay  the  in-  *  » 

come  to  the    able  to  each  nephew  as  and  when  he  shall  attain 

father  for  * 

wfthoSt  M^'  the  age  of  twenty-one  years,  and  to  be  vested  in  and 
SSff  hil°**  payable  to  each  niece  as  and  when  she  shall  attain 
apply  it!  that  age  or  marry;  And  I  direct  each  of  the  last- 
mentioned  legacies  to  be,  if  vested  and  payable, 
paid,  or,  if  not,  retained  and  set  apart,  at  the  end 
of  three  calendar  months  next  after  my  decease,  but 
without  interest  in  the  meantime,  and,  if  retained 
and  set  apart,  to  be  invested  in  the  names  of  my 
trustees,  in  or  upon  the  public  stocks  or  funds,  or 
other  government  securities  of  the  United  King- 
dom, or  real  securities  in  the  United  Kingdom, 
with  power  to  vary  the  investment  from  time  to 
time  for  any  other  or  others  of  the  like  nature; 
and  the  yearly  produce  thereof  to  be  paid  into  the 
hands  of  my  said  brother  [name]  during  the  mi- 
nority of  the  nephew,  or  the  minority  and  disco- 
verture  of  the  niece,  to  whom  the  same  shall  be- 


certificate  of  the  commissioners  of  stamps  that  the  legacy 
duty  has  been  paid.  The  Accomitant- General  is  then  to  lay 
out  the  money  in  Three  per  cent.  Consols,  which,  with  the 
dividends,  are  transferred  and  paid  to  the  legatee  at  majority, 
on  application  to  the  Court  by  petition  or  motion.  In 
order  to  avoid  the  necessity  of  resorting  to  this  proceeding, 
which  of  course  is  attended  with  some  expense,  it  seems,  in 
general,  advisable  to  give  to  the  executors,  where  the  lega- 
cy is  small,  a  power  of  applying  it  for  the  benefit  of  the  le- 
gatee during  his  or  her  minority,  unless  the  testator  chooses 
absolutely  to  postpone  his  bounty  until  majority. 
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long,  in  order  that  such  yearly  prodace  may  be 
applied  by  my  said  brother,  at  his  discretion,  for 
the  benefit  of  such  nephew  or  niece,  and  without 
his  being  obliged  to  render  any  account  of  the  ap- 
plication thereof;  and  if  my  said  brother  shall  die 
during  such  minority,  or  during  such  minority  and 
discoverture,  then  to  be  applied  by  my  said  trus- 
tees, at  their  discretion,  in  or  towards  the  main- 
tenance and  education,  or  otherwise  for  the  benefit 
of  such  nephew  or  niece;  and  the  unapplied  yearly 
produce,  if  any,  shall  be  accumulated,  and  the  ac- 
cumulations be  added  to  the  capital  of  the  legacy 
when  the  same  shall  have  arisen,  and  follow  the 
destination  of  the  same  legacy;    And  I  declare 
that  if  my  said  nephews  or  any  of  them  shall  die 
under  the  age  of  twenty-one  years,  or  my  said 
nieces  or  any  of  them  shall  die  under  that  age 
without  having  been  married,  then  the  legacies  or 
legacy  of  such  of  them  as  shall  so  die,  and  the 
unapplied  yearly  produce  and  accumulations,  if 
any,  shall  sink  into  the  residue  of  my  personal 
estate.     To  my  said  trustees,  three  several  sums  ~to  trustees 

o£  sever a1 

of  500/.,  1,000/.,  and  2,000/.,  upon  the  trusts  here-  sums  of  mo- 

'*'  ney  upon 

inafter  declared  thereof  respectively;  To  each  o^JJ^JJ^' 
my  executors  £ ,  as  an  acknowled&rment  for  the  —to  execu- 

^  '^  ,  . ,  r  _tors  for  their 

trouble  of  executing  my  will;  To  the  said  [one  o/txoawe; 
the  executors],  individually,  and  without  reference  dual  execu- 
to  his  office  (i),  £ ;  To  each  of  my  friends -to  friends, 

^  '  for  rings; 


(t)  These  words  are  inserted  to  shew  that  the  executor  is  as  to  legacies 
to  have  the  legacy  whether  he  proves  the  will  or  not.    The  ^  ««cuto". 
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[nemes], '£■  ■  ■■  ,  to  purchase  a  mourning  ring  or 
other  inemorial  [or,  To  each  &c.  a  mourning  ring 

—to  MTvanu.  of  the  Talue  of  dS "];  To  my  servant  [nanw]  if 

he  shall  continue  in  my  service  till  my  decease, 

£ ;   To  each  of  the  domestic  servants  who 

shall  he  in  my  service  at  my  decease,  (exeept  the 
said  [name],)  a  sum  equal  to  one  year's  wages,  in 
addition  to  the  wages  then  due  to  him  or  her, 
also  a  suit  of  mourning,  to  he  {Provided  hy  my  ex- 
Legacies  to  ecutors  at  their  discretion.  I  direct  the  legacies 
m^S^i:"   Of  such  of  the  said  pecuniary  legatees  as  at  the 

their  separate  ^       o 

property.  time  of  the  actual  payment  thereof  respectively 
shall  he  married  women,  to  he  paid  into  their  re- 
spective proper  hands,  in  order  that  the  same  be 
enjoyed  and  disposed  of  as  their  separate  property, 
free  from  marital  control,  and  for  which  legacies 

Bequest  of  their  respective  receipts  shall  be  discharges.  I  be- 
queath the  legacies  of  stock  following:  (namely). 
To  my  said  trustees,  3,000Z.  Consolidated  Three 
per  cent.  Annuities,  also  4,000/.  Reduced  Three 
per  cent.  Annuities,  also  5,000/.  Three  and  a  half 


iatention  on  this  point  should  alwayE  be  indicated  in  framing 
legacies  to  executors.  The  effect  of  declaring  the  legacy  to 
be  in  consideration  of  the  executor's  trouble,  and  indeed,  of 
giving  it  simply  to  the  executor  without  any  explanatory 
declaration  of  the  motive,  would  be  to  annex  the  legacy  to 
die  office ;  and  this  probably  is  in  general  the  intention. 
8€CU8f  where  it  is  expressed  to  be  as  a  mark  of  esteem,  or 
where  it  is  given  to  one  of  the  executors  exclusively,  in  ad- 
dition to  a  previous  legacy  to  all,  though  the  bequest  be  to 
them  nominatim,  without  any  allusion  to  the  office.  (7 
Sim.  72.     See  2  Russ.  585). 
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fcf  cent.  Annuities,  also  6»000/.  Conaolidated 
Three  per  cent.  Annuities,  upon  the  trusts  herein- 
after declared  thereof  respectively*  Also  to  my 
nephew  [name]  1,000/.  Bank  stock;  I  direct  my  Time  fixed 

^  *^  '-  -•  '*  fordeliverv 

executors  to  deliver  the  specific  legacies  aforesaid  ^^  ^nd 
wibhin  one  calendar  month  from  my  decease,  and  ^n^^^^d 
to  pay  or  retain  the  money  (k)  and  stock  legacies  "to^^^  legacies. 
aforesaid  within  six  calendar  months  after  my  de« 
cease,  or  sooner,  if  they  shall  think  fit.    I  direct  c»»"{*^^ 
that  the  aforesaid  money  legacies  for  charitable  Pg^pj^l^^- 
purposes  shall  be  paid  out  of  such  part  of  my  per-  gj^perBon. 
sonal  estate  as  may  lawfully  he  appropriated  to 
such  purposes,  preferably  to  the  other  money  lega- 
cies and  the  stock  lecracies.   I  direct  my  trustees  Tnwu  of  a 

°  •'  pecuniary  !©• 

to  stand  possessed  of  the  said  legacy  of  500/.,  f^';;^^da«- 
money.  Upon  trust  to  invest  the  same  in  their  ^^J|^^^^^l 
names  in  the  public  funds  or  on  government  se- 2|JL^J^*J; 
curities  of  the  United  Kingdom,  or  on  real  se- fJS5^Shim. 
curities  in  England  or  Wales,  and  not  in  Ireland 
or  elsewhere  (J),  with  liberty  to  change  the  in- 


(k)  That  legacies  of  stock  are  not  '*  pecuniary/'  see 

Douglas  ▼•  Congreife,  1  Keen»  415. 

(t)  This  negative  clause  is  intiDdnoed  for  the  purpose  of  statute  em- 

powexioff 
exduding  the  Act  of  4  &  5  Win.  4,  o.  29,  which  empowers  muteei  to 

trustees  who  are  authorized  or  directed  to  lend  money  at  {^^^ri- 
interest  on  real  securities  in  England,  Wales,  or  Great  ties  In  Ireland, 
Britain,  to  lend  the  same  on  real  securities  in  Irefamd, 
with  the  requisition  only,  that,  in  case  any  minor  or  unborn 
child  or  lunatic  shall  be  interested,  the  loan  be  made  under 
tlie  direction  of  the  Court  <^  Chancery  or  Exchequer  in 
England,  to  be  obtained  in  any  cause  upon  petition  in  a 
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vestment  at  their  discretion  for  any  other  or  others 
of  the  kinds  prescribed^  and  to  accumulate  the  year- 
ly income  by  similar  investments  until  my  nephew 
[name]  shall  attain  the  age  of  twenty-one  years, 
or  die  under  that  age;  and  if  he  shall  attain  that 
age,  thereupon  to  transfer  to  him  both  the  original 
fund  and  the  accumulations;  but  if  he  shall  die 
imder  that  age,  then  to  dispose  thereof  as  part  of 
Trusts  of      the  residue  of  my  personal  estate.     I  direct  my 

another  pecu-  •'   * 

fmlr^^^  trustees  to  stand  possessed  of  the  said  legacy  of 
SSninte  1»000/.,  money.  In  trust  for  my  reputed  son 
SiSJJt*£v-  [name]  (w);  but  if  he  shall  die  under  the  age 


summary  way.  Courts  of  Equity  in  England  are  enabled 
to  make  the  same  orders  and  decrees  for  the  payment  of 
moneys  lent  by  trustees  or  public  bodies,  under  the  autho- 
rity of  this  Acty  as  if  the  lands  had  been  situate  in  England; 
and  process  against  the  lands  or  parties  may  be  obtained 
from  the  Court  of  Chancery  or  Exchequer  in  Ireland,  on 
an  inrohnent  being  made  of  a  copy  of  tiie  decree  or  order 
of  the  English  Court ;  and  the  Irish  Court  is  empowered  to 
make  orders  consequent  on  such  process. 

It  has  been  decided  in  regard  to  this  statute,  that  the 

words  **  in  any  cause  upon  petition/'  are  to  be  read  *'  in 

any  cause  or  upon  petition/'  so  that  the  order  may  be  made 

upon  petition,  though  no  cause  is  depending ;  but  the  Court 

will  not  make  the  order  without  a  reference  to  the  Master. 

{Ex  parte  French^  7  Sim.  510). 

Construction       (*")  A  g^  to  children  or  issue  primd  facie  imports  legiti- 

legSi^te       ''^^  children  or  issue.     (1  P.  Wms.  529).     Hence,  in 

children.        framing  provisions  for  illegitimate  offspring,  great  care  should 

be  taken  to  shew  plainly  and  explicitly  that  they  are  the 

intended  objects  of  the  gift.    And  this  suggestion  losea 

none  of  its  pertinency  where  there  are  no  other  than  ille* 
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of  twenty-one  years^  without  leaving  issue,  the  inffitsue, to 
same  legacy  shall  sink  into  the  residue  of  my  per-  due. 


gitimate  children  in  existence  at  the  making  of  the  will ; 
for,  as  a  gUt  to  children  generally  embraces  those  who 
happen  to  be  in  existence  at  the  testator's  death,  without 
the  necessity  of  inquiring  into  the  antecedent  history  of 
the  class,  the  testator  might  have  contemplated  the  birth  of 
legitimate  cnildren  in  the  interval.  (6  Ves.  43  ;  1  Turn.  & 
Russ.  310).  And  the  circumstance  of  the  gift  being  to 
the  children  of  the  testator  and  a  woman  who  is  living 
with  him  in  a  state  of  concubinage,  would  not  be  sufficient 
to  entitle  illegitimate  children,  as  he  may  still  have  con- 
templated marriage  with  her ;  (2  East,  530 ;  18  Ves.  288) ; 
nor  would  even  the  existence,  at  the  date  of  the  will,  of  a 
wife  of  the  testator,  raise  an  obstacle  to  this  supposed  ex- 
pectation of  the  birth  of  legitimate  children  by  the  woman 
in  question,  unless  the  testator  were  also  to  shew  by  the  con- 
text of  his  will  that  he  contemplated  his  wife  surviving  him, 
which  would  be  incompatible  with  the  fact  of  his  having 
legitimate  children  by  another  woman,  except  in  the  ex- 
treme case  of  a  divorce.  {WilkiruonY,  AdarHf  1  Ves.  & 
Bea.  425).  Where  the  illegitimate  children  who  are  the 
intended  objects  of  bounty  have  acquired  names  by  reputa- 
tion, they  may  be  described  by  those  names  ;  {Rivers* a  ctuei 
1  Atk.  410) ;  and  the  additional  designation  of  them  as 
children,  (without  the  word  reputed),  or  even  as  legitimate 
children,  would  not  invalidate  the  gift,  but  be  mere  redun- 
dancy. {Standen  v.  Standen,  2  Ves.  jun.  589).  If  the  ob- 
ject of  gift  is  a  child  en  ventre  sa  mere,  it  should  be  described 
as  the  child  of  the  woman  alone,  without  reference  to  the 
supposed  father.  (See  Earle  v.  Wilson,  17  Ves.  528 ;  but 
see  Evans  v.  Massey,  8  Pri.  22).  With  respect  to  unpro- 
created  illegitimate  children,  there  is  much  doubt  whether 
they  can  take  at  all ;  certainly  they  cannot  if  described  as 
the  offspring  of  the  male  as  well  as  female  parent,  unless, 

h3 
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sonal  estate;  And  I  direct  my  trustees  to  invest  the 
same  legacy  in  their  names  in  the  public  fimds  or  on 
government  seenrities  of  the  United  Kingdom,  or  on 
real  securities  in  England  or  Wales,  and  not  in  Ire- 


perhaps,  where  the  reputation  of  the  filial  relation  to  the 
fadier  is  clearly  made  sufficient  to  entitle  them,  for  into  the 
fact  itself  no  inquiry  can  be  instituted.    The  proper  and 
only  certainly  efficacious  mode  of  extending  to  bastard  chil- 
dren unborn  at  the  date  of  the  will  gifts  contained  in  it,  is  by 
executing  a  codicil  after  the  birth  of  each  such  child,  ex- 
pressly communicating  to  him  or  her  the  benefit  of  the  dis- 
position in  the  will ;  for  the  mere  recognition  in  the  codicil 
of  the  child  as  the  testator's  own,  will  not  suffice  to  entitle 
such  child  to  take  under  a  gift  in  the  will  to  children  gene- 
rally*    (Arnold  v.  Prestony  18  Ves.  288).     Indeed,  even  a 
gift  to  an  illegitimate  child  in  the  will  itself,  by  the  descrip- 
tion of  the  child  of  the  testator,  will  not  enable  him  or  her 
to  share  in  another  bequest  in  such  will  to  children  generally. 
{Mortimer  ▼.  Westf  3  Russ.  370). 
illegitiixuicy        Although  a  child,  described  by  a  name  or  filial  character 
to  the  tegwy*  ^bich  he  has  acquired,  will  be  entitled,  whether  legitimate 
<luty.  Qr  illegitimate,  and  therefore  it  is  unnecessary  for  a  testator 

to  introduce  the  word  **  natural  "or  "  reputed ;"  or  for  a 
purchaser  or  other  person  claiming  under  such  a  devisee 
or  legatee,  to  institute  any  inquiry  on  the  subject;  yet  there 
is  one  point  of  view  in  which  the  fact  of  the  legitimacy  or 
illegitimacy  of  the  legatee  designated  as  the  testator's  child 
may  be  important  to  be  ascertained  for  the  government  of 
the  executor ;  namely,  as  it  affects  the  rate  of  the  legacy 
duty  payable  in  respect  of  personalty  or  pecuniary  charges 
on  land  bequeathed  to  such  object,  which,  if  the  child  be 
legitimate,  would  be  one  per  cent,  only,  but  if  illegitimate, 
and  consequently,  in  the  eye  of  the  law,  a  stranger  in  blood, 
would  be  ten  per  cent. 
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land  or  elsewhere  (»);  and  I  empower  them,  in 
their  discretion,  to.  vary  the  investment,  from  time 
to  time,  for  any  other  of  the  kinds  prescribed;  And 
I  direct  them,  daring  the  minority  of  the  said  [re- 
puted  son],  to  apply  the  whole,  or  such  part  as 
they  shall  think  fit,  of  the  annual  income  yielded 
by  the  same  legacy  or  the  investment  thereof,  for 
his  maintenance  and  education;  and  to  accumu- 
late the  unapplied  income  by  investing  the  same 
in  manner  aforesaid,  and  to  dispose  of  the  accu- 
mulations as  part  of  the  capital  of  the  same  le- 
gacy; And  I  empower  them  during  his  minority 
to  apply  so  much,  not  exceeding  one  half,  as  they  ' 
shall  think  fit  of  the  capital  of  the  same  legacy, 
for  his  advancement  in  life,  or  otherwise  for  his 
benefit.  I  direct  my  trustees  to  stand  possessed 
of  the  said  leeacy  of  2,000/.  money.  Upon  trust,  Trusts  of 

.,,  .  ..  «  .r  T    another  pecu- 

with  the  consent  m  wntme  of  my  cousm  [nameU  n»«ry  legacy— 

®  "^  '-  -•' for  a  cousin 

and  after  his  decease  in  the  discretion  of  my  trus-  Jjj  chuiir^n— 
tees,  to  invest  the  same  legacy  in  their  names  in  JJJj^^^c" 
the  public  ftmds  or  on  government  securities  of  "®"** 
the  United  Kingdom,  or  on  real  securities  in  Eng- 
land or  Wales,  and  not  in  Ireland  or  elsewhere, 
and  I  empower  them,  with  such  consent  or  in 
such  discretion  as  aforesaid,  to  vary  the  invest- 
ment from  time  to  time  for  any  other  or  others  of 
the  kinds  prescribed;  And  upon  further  trust  to 
permit  the  said  [cousiji]  during  his  life  to  receive 


(n)  See  ante,  p.  151,  n.  (/). 
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the  annual  income  of  the  same  legacy  or  the  in- 
vestment thereof;  and  after  his  decease,  as  to  as 
well  the  capital  of  the  same  l^acy  or  investment, 
as  the  annual  income  thereof  thenceforth  to  accrue 
due.  In  trust  for  the  child  if  only  one,  or  all  the 
children  if  more  than  one,  of  the  said  [coutin], 
who,  either  before  or  after  his  decease  (o),  shall 
attain  the  age  of  twenty-one  years  or  marry;  and 
if  more  than  one,  equally;  with  power  for  my  trus- 
tees, after  the  decease  of  the  said  \counn\f  to  ap- 
ply the  whole,  or  such  part  as  they  shall  think  fit, 
of  the  annual  income  of  the  share  of  each  child, 
*  while  such  share  shall  be  contingent,  for  his  or 
her  maintenance  and  education,  the  unapplied  in- 
come to  be  invested  in  manner  aforesaid  and  ac- 
cumulated, and  the  investment  and  accumulations 
to  be  applicable  to  the  same  purposes  as  the  an- 
nual income  of  the  same  share,  but  if  not  so  ap- 
plied, to  be  added  to  the  capital  thereof;  And 
also  power  for  my  trustees,  with  the  consent  m 
writing  of  the  said  [iiousin],  and  after  his  decease 
in  their  discretion,  to  apply  so  much,  not  exceed* 
ing  one  half,  as  they  shall  think  fit  of  the  capital 
of  the  share  of  each  child,  while  such  share  shall 
be  contingent,  for  the  advancement  in  life,  or 
otherwise  for  the  benefit,  of  the  same  child;  but, 

(o)  As  to  the  necessity  for  these  words,  in  order  to  pre* 
vent  the  exclusion  of  children  who  may  not  have  attained 
the  vesting  age  at  the  decease  of  the  tenant  for  life,  vide 
note,  post. 
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if  no  child  of  the  said  [cousin]  shall  attain  the  age 
of  twenty-one  or  marry,  then  (but  subject  to  the 
powers  aforesaid)  the  same  legacy,  with  the  accu- 
mulations, shall  sink  into  the  residue  of  my  per- 
sonal estate.     I  direct  my  trustees  to  stand  pos-  Tmsuofa 

•^  ,    *         stock  l^iacy, 

sessed  of  the  said  legacy  of  3,0002.  Consohdated 

Three  per  cent.  Annuities,  In  trust  for  my  neice  —for  a  niece 

*  •'at  twenty- 

[name]y  if  she  shall  attain  the  age  of  twenty- one  JJJ^^^jX"" 

years,  or  marry  with  the  previous  consent  in  wri-  ^Jj^dwl" 

ting  of  her  guardian  or  guardians;  but  if  she  shall  a^uldf^ 

die  under  that  age  without  having  been  married  SSoT*"^ 

with  such  consent  as  aforesaid,  the  same  legacy 

shall  sink  into  the  residue  of  my  personal  estate; 

and  I  direct  my  trustees  to  apply  the  dividends 

of  the  same  legacy,  during  the  minority  and  dis- 

coverture  of  my  said  niece,  for  her  maintenance 

and  education,  or  at  their  option  to  pay  the  same 

to  her  guardian  or  guardians,  to  be  so  applied, 

but  for  whose  due  application  thereof  my  trustees 

shall  not  be  responsible.     I  direct  my< trustees  Trusts  of  a 

stock  legacy 

to  stand  possessed  of  the  said  legacy  of  4,000/.  fortheper- 

*  °     •'  sonal  main- 

Reduced  Three  per  cent.  Annuities,  Upon  trust,  ^°^^°4* 

at  any  time  or  from  time  to  time  to  apply  the  Jhe*§Elcretfon 
whole,  or  such  part  as  my  trustees  shall  think  fit,  oJ.Sthekop- 
of  the  capital  or  the  income,  or  both,  for  the  per-  iff «  ^^ST* 

1  .    .  /    \        J  _L  j.i_  :       the  residue. 

sonal  maintenance  (p)  and  support,  or  otherwise 


(p)  The  law  of  England  does  not  allow  the  owner  of  As  to  re- 

.  ,         i.ii....,  straints  on 

property  to  bestow  it  on  another  depnved  of  its  incidents,  alienation. 

Of  these  incidente  the  right  of  alienation  is  one  of  the  most 

important,  and  it  has  been  guarded  with  a  jealousy  natural 
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for  the  personal  benefit  of  my  nephew  [name],  or 
to  pay  the  same,  or  sach  part  thereof  as  they  shall 


in  a  commercial  comitry,  whose  otmous  policy  it  is  to 
promote  the  flree  circulation  and  interchange  of  property. 
Hence  it  has  become  an  established  doctrinei  that  where 
real  or  personal  estate  is  given  to  a  man  during  his  life»  or 
for  any  definite  estate  or  interest  of  greater  or  less  extent, 
accompanied  with  the  strongest  injunction  against  his  alien- 
ing it,  the  prohibition  is  nugatory,  and  the  devisee  or  legatee 
enjoys  unfettered  his  disposing  power.  Upon  a  similar 
principle,  and  for  reasons  of  policy  still  more  obvious,  the 
most  positive  and  emphatic  expression  of  a  wish  to  devote 
the  property  to  the  personal  and  exclusive  benefit  of  the 
devisee  or  legatee  does  not,  in  the  event  of  his  becoming 
bankrupt  or  insolvent,  prevent  it  from  devolving  to  the 
assignees,  in  whom  the  law  in  such  case  has  vested  his  gene- 
ral property.  (Brandon  v.  Robinson^  18  Ves.  429 :  Graves 
V.  DolphinSj  1  Sim.  66). 

The  mere  ownership  of  income,  however,  though  it  cannot 
(except  in  one  instance  presently  noticed)  be  the  subject  of 
an  unalienable  trust,  may  be  made  to  cease  on  alienation, 
bankruptcy,  or  other  such  event ;  and  it  is  in  every  day's 
practice  to  subject  life  interests,  both  in  real  and  personal 
property,  to  determining  provisoes  of  this  nature  (ut  supra). 
To  what  ex-  But  an  estate  of  inheritance  in  lands,  or  the  entire  inter- 
tion  may  be  est  in  personalty,  cannot  be  even  divested  on  alienation  or 
restrained.  bankruptey ;  {Ware  v.  Cann,  10  Bam.  &  Cr.  433  :  Bradley 
V.  PeiaotOy  3  Ves.  324) ;  and  the  only  mode  of  effectuating 
the  design,  often  anxiously  entertained  by  donors,  of  securing 
the  corpus  of  the  property  against  the  acts  of  the  donee 
himself  and  the  claims  of  his  creditors,  is  to  invest  a  third 
person  with  a  discretionary  power  either  to  give  or  withhold 
it,  as  he  may  think  proper ;  in  short,  absolutely  to  defer  all 
proprietary  title  in  the  intended  object  of  bounty  until  its 
actual  application  to  his  use  by  the  testator's  nominee,  and 
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think  fit,  to  any  person  or  persons,  to  be  so  applied, 
without  liability  on  the  part  of  my  trustees  to  in- 

nltiinately  to  give  (ui  tupra)  to  another  (for  this  seems  to  be 
essential  to  the  consistency  and  effectiveness  of  the  scheme) 
what  remains  so  miapplied  at  his  decease.    Nor  is  this  all : 
for,  according  to  the  doctrine  of  a  recent  case,  in  order  to 
exclude  the  claim  of  the  assignee  under  a  bankruptcy  or  in- 
solvency, the  power  should  be  made  incapable  of  being 
exercised  in  favour  of  the  bankrupt  or  insolvent  (supposing 
him  to  be  the  8ole  object  of  the  power)  after  such  event,  or 
in  other  words,  the  property  should,  on  bankruptcy  or  insol- 
vency, be  absolutely  given  over  to  another  in  like  manner 
as  at  death ;  otherwise  it  is  considered  as  a  fraudulent  attempt 
to  continue  the  property  in  the  bankrupt  or  insolvent  after 
the  law  has  taken  away  his  capacity  to  retain  it,  and  conse- 
quently what  remains  unapplied  belongs  to  the  assignees. 
Thus,  where  a  testator  bequeathed  the  sum  of  400/.  to  his  Discretionary 
executors,  upon  trust  to  apply  the  same  and  the  interest  S^fho^for' 
thereof  for  the  sole  use  and  benefit  of  his  son  A.,  in  such  Jjfjjjjj^f"" 
smaller  or  larger  portions,  and  at  such  time  or  times,  imme-  object. 
diate  or  remote,  and  in  such  way  or  manner  as  the  execu- 
tors or  the  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  should  in  their  judgment  or  discre- 
tion think  best;  and  in  case  of  his  death  before  the  whole 
should  be  applied,  then  the  testator  directed  that  the  unap- 
plied  part  should  sink  into  his  residuary  personal  estate. 
A.  took  the  benefit  of  the  Insolvent  Act.     Sir  /.  Leach, 
M.  R.>  held  that  the  unreceived  portion  of  the  legacy  be- 
longed to  the  assignee ;  his  Honor  observing,  that  the  in- 
solvent being  the  only  pereon  eubatantially  entitled,  the  at- 
tempt to  continue  in  him  the  enjoyment,  notwithstanding 
Ms  insolvency,  was  in  fraud  of  the  law.  {Piercy  v.  Roberts, 
1  Myl.  &  Keen,  16).     Of  course,  tiiere  is  no  objection  to 
the  power,  in  the  event  of  bankruptcy  or  insolvency,  being 
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quire  into  the  applicatioii  thereof;  or,  at  the  op- 
tion of  my  trustees,  to  pay  the  whole,  or  such  part 

made  ezerdsable  in  finronr  of  the  wife  or  diildren  of  tiie 
bankrupt  or  insolvent. 
As  to  a  power      It  shonld  be  observed,  howerer,  that  the  doctrine  which 
Ikvourof        prohibits  the  imposition  of  any  general  restraint  on  the 
jecu  alienation  of  the  inheritance  of  lands,  and  the  absolute  pro- 

perty in  personalty,  does  not  prevent  the  aliening  power 
from  bdng  confined  in  its  exercise  to  certain  objects ;  as  in 
the  case  of  a  gift  to  A.  in  fee,  upon  eonditionf  that,  in  a 
certain  event,  he  shall  have  no  power  to  dispose  of  the  pro- 
perty, unless  to  his  sisters  and  their  children.  (Doe  v.  Pear- 
son, 6  East,  173).     But  a  restraint  extending  to  particular 
modes  of  conveyance  is  not  admissible,  and  a  devisee  in  fee 
must  be  left  at  liberty  to  dispose  of  the  property  by  any  and 
every  species  of  assurance  (other  than  such  as  are  tortious) 
which  is  adapted  to  the  nature  of  his  estate.     {Warey. 
Catm,  10  Bam.  &  Cress.  433). 
Alienatkmby       The  single  exception  already  noticed  as  existing  to  the 
men  may  be    general  doctrine  respecting  restraints  on  alienation  is  that  in 
favour  of  married  women,  who  may  be  prevented  from  dis- 
posing of  annual  income  given  for  their  separate  use  (to 
which  the  power  of  alienation  is  otherwise  incident)  by 
mere  words  of  restriction,  without  any  clause  of  forfeiture. 
{Mu9  Watson's  case,  cited  11  Ves.  221 ;  Jones  v.  Harris, 
Doctrine  not   9  Ves.  486 ;  but  see  4  Sim.  141).    But  a  woman  not  under 
unmimied      coverture  is  incapable  of  being  the  object  of  an  unalienable 
women.  trust,  no  less  than  a  person  of  the  male  sex,  she  not  being 

exposed  to  marital  influence,  the  exclusion  of  which  has  been 
the  ground  for  placing  in  the  hands  of  testators  and  settlors, 
in  this  solitary  instance,  the  power  of  creating  such  a  trust; 
by  way  of  compensation,  it  should  seem,  for  those  disabili- 
ties which  the  policy  of  the  law  has  annexed  to  a  state  of 
coverture.  {Woodmeston  y.  Walker,  2  Russ.  &  M.  197, 
See,  also,  Barton  v.  Briscoe,  Jacob,  603 ;  -Jones  v.  Salter, 
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as  they  shall  think  fit,  of  the  capital  or  the  income, 
or  both,  to  my  executors  or  administrators  to  be 

2  Ross.  &  M.  208;  Br&wn  v,  Poeock,  Id.  210).  The  dted 
cases  shew  that  the  drciimstance  of  the  ceatui  que  tnut 
beiiig  under  corertare  when  the  will  takes  effect,  is  no  ftur- 
ther  material,  than  as  it  renders  the  restriction  inunediately 
operative;  for  discovertore,  come  when  it  may,  t.  e,  whether 
it  exists  at,  or  occurs  subsequently  to,  the  creation  of  the 
interest  in  question,  necessarily  brings  with  it  exemption 
from  the  dog.  By  parity  of  reasoning,  in  the  conyerse  case, 
namdy,  where  the  cestui  que  trust  is  discovert  at  the  death 
of  the  testator,  and  afterwards  marries,  the  futurity  of  the 
latter  event  cannot  detract  firom  the  foree  of  the  restriction, 
which  will  be  exactly  co-extensive  with  the  coverture  when- 
ever contracted ;  and  if  the  eeetui  que  trust  does  not  avail 
herself  of  the  privilege  of  alienation,  resulting  from  her 
temporary  discoverture,  the  restriction  will  adhere  to  her 
during  any  after-acquired  coverture  as  firmly  as  if  she  had 
been  married  at  the  testator's  decease.  But  this  doctrine, 
however  apparently  wdl  supported  by  prindples  of  analo- 
gical reasoning,  was  assailed  in  some  modem  adjudications, 
particularly  in  the  case  of  Newton  v.  Reidy  (4  Sim.  141), 
in  which  Sir  X.  Shadwell^  V.  C,  hdd,  that  a  restriction  on 
the  alienation  of  an  annuity  bequeathed  in  trust  for  the  se- 
parate use  of  a  woman  who  was  unmarried  at  the  testator's 
decease,  and  afterwards  married,  without  having  previously 
aliened  the  annuity,  and  then  joined  with  her  husband  in 
assigning  it,  was  void /or  want  of  a  g}ft  over. 

In  the  first  edition  of  this  work,  the  above  case  of  iVetr/oti  Remarkion 
V.  Reid,  was  briefly  noticed,  as  a  decision  involving  a  new  ^eSf**  ^' 
and  rather  startling  doctrine,  which  appeared  not  to  have 
received  all  the  consideration  due  to  its  novdty  and  im- 
portance. It  is  observable,  that  even  the  distinguished 
author  of  the  Treatise  on  Powers  classes  it  with  Barton  v. 
Briscoe,  and  the  other  cases  which  merely  decided  that  a  wo- 
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disposed  of  as  part  of  the  residue  of  my  personal 
estate;  to  the  intent  that  mj  said  trustees  may  be 

man  while  tole  cannot  be  restrained  from  alienatioay  (1 
Sugd.  Pow.  6th  ed.  p.  204),  OTerlooking  the  foct,  tbat,  in 
Newton  y.  JReid,  the  act  of  alienation  wfaiehraised  the  quea* 
tion  took  place  during  the  coverture*  Since  this  period  the 
doctrine  involyed  in  the  case  of  Newton  t«  Jteid  has  mider- 
gone  much  discussion^  (see  Hayes's  Introd.,  4th  ed«  p. 
389),  judicial  and  extrajudicial,  of  which  the  narrow  limits 
of  the  present  note  will  onlj  admit  of  the  briefest  possible 
notice.  The  attention  of  the  Profession  was  £rst  strongly 
attracted  to  the  subject  by  the  case  of  Maeaey  ▼.  Parker, 
(2  Myl.  &  Kee.  174),  in  which  Sir  C.  a  Pepye,  M.  R. 
(now  Lord  Cottenham)f  following  up  the  principle  on  which 
the  case  of  Newton  v.  Beid  was  supposed  to  «tand,  (and 
on  which  alone  it  could  have  been  supported),  namely, 
that  all  modifications  applicable  to  Juture  coverture  are 
to  be  rejected  as  inconsistent  with  the  interest  of  a  feme 
Lord  Gotten-  sole,  held,  that  a  trust  for  the  separate  use  of  an  un- 
injfaawyv.  married  woman  during  future  coyerture  was  intalid,  and 
inoperatiye  to  exclude  the  marital  right;  and  his  Honor 
considered  the  point  to  be  so  clear,  that  though  the  circum- 
stances of  the  case  did  not  force  it  on  his  consideration, 
(the  author  of  the  trust  haying,  in  the  opinion  of  the  Mas- 
ter of  the  Bolls,  indicated  no  intention  to  create  a  trust  for 
separate  use),  he  preferred  resting  the  decision  upon  the 
broad  principle  already  stated.  This  decision,  or  dictum, 
excited  yery  general  alarm,  as  it  struck  at  the  root  of  a 
class  of  trusts  whose  yalidity  had  neyer  been  doubted,  and. 
the  maintenance  of  which  was  of  great  public  moment,  in- 
yolvlng  as  it  did  the  interests  of  numerous  families  whose  in- 
come was  deriyed  from  trusts  of  this  nature;  and  the  most 
strenuous  supporters  of  the  doctrine  of  Newton  y.  Beid,  (in- 
cluding the  learned  Judge  with  whom  it  originated),  ap- 
peared to  be  reluctant  to  accept,  as  a  corollary  from  the 


Parker. 
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enabled  to  adapt  the  disposition  of  the  fund  to  the 
circamstances  for  the  time  being  of  my  said  ne- 


principle  of  that  case,  a  doctrine  fraught  with  snch  exten- 
nre  mischief.  This  reluctance  manifested  itself  in  some 
observations  which  fell  from  the  Vice-Chancellor  in  the 
case  of  Benson  ▼.  Bensonf  (6  Sim.  126),  which  was  speedHj 
followed  by  the  case  of  Daviesr.  Thorny ero/tf  (6  Sim.  420), 
in  which  his  Honor  was  called  upon  to  decide  the  question 
of  the  validity  of  a  trust  for  separate  use  created  before  co- 
verture. The  testatrix  directed  her  trustees  to  stand  pos- 
sessed of  600/.,  part  of  her  personal  estate,  upon  trust  to 
permit  her  sister  A.,  and  her  niece  B.,  to  receive  the  in- 
terest during  their  joint  lires ;  and  after  the  decease  of  A.  if 
B.  should  be  then  living,  then  upon  trust  to  transfer  a 
moiety  of  the  fund  to  B.  for  her  separate  use,  independent 
of  any  husband  she  might  marry.  And  the  testatrix  directed 
that  the  receipts  of  her  niece  alone,  whether  covert  or  sole, 
should  be  good  discharges  to  her  executors  for  any  monies 
she  might  become  entitled  to  under  her  will.  B.,  after  the 
testatrix's  death,  married,  and  while  covert,  and  after  her 
husband's  bankruptcy,  she  charged  her  interest  under  the 
will  with  the  payment  of  a  debt  due  to  one  of  her  husband's 
creditors.  A  bill  was  filed  by  the  creditor  to  establish  this 
charge,  the  validity  of  which  was  denied  on  the  authority 
of  the  case  of  Massey  v.  Parker,  Sir  L,  Shadwellf  V.  C,  Trusts  for 
decided  in  favour  of  the  plaintiff,  and  observed,  that  he  had  during  tutvm 
not  the  slightest  doubt  upon  the  question.  **  I  have  always  j^d«d^  be' 
understood,''  said  his  Honor,  "  that  it  is  lawful  to  give  pro-  ^*"°' 
perty  to  the  separate  use  of  a  woman,  married  or  unmarried, 
and  the  practice  of  the  Profession  has  been  according  to  that 
opinion  without  any  variation ;  and  although  it  is  inferred 
from  some  of  the  expressions  used  by  the  present  Lord  Chan- 
cellor when  Master  of  the  Rolls,  in  Maasey  v.  Parker,  that 
such  was  not  his  opinion ;  yet  what  was  said  in  that  case 
must  not  be  taken  as  a  decision  on  the  question,  for  it  was 
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phew,  and  thereby  to  secure,  as  far  as  possible, 
his  personal  enjoyment  thereof,  and  prevent  the 

not  necessary  to  enter  into  the  point;  and  his  Lordship 
seems  rather  to  be  addressing  himself  to  the  question  whether 
there  can  be  a  restraint  on  anticipation,  than  to  the  question 
whether  there  can  be  a  limitation  to  the  separate  use  of  a 
woman*.  The  cases  of  Newton  y.  Reid^  Barton  y.  Briscoe^ 
Jones  y.  Salter^  Woodmeston  y.  WalkcTf  and  Brown  y. 
Pococky  are  all  cases  in  which  the  only  question  was,  whe- 
ther, if  the  Court  admits  property  to  be  settled  to  the  se- 
parate use  of  a  woman,  it  will  also  admit  of  her  being  re- 
strained firom  disposing  of  it :  when  the  Courts  haye  decided 
that  it  is  inconsistent  with  the  disposition  to  her  separate 
use  that  she  should  be  restrained  from  disposing  of  the  pro- 
perty, they  haye  admitted  that  it  may  be  giyen  to  her  se- 
parate use.  If,  besides  the  known  practice  of  conyeyancers, 
cases  are  required,  the  case  of  Simpson  y.  Jones  is  decisiye." 
His  Honor  then  proceeded  to  state  the  particulars  of  this 
case,  and  to  reiterate  his  strong  opinion  upon  tiie  subject. 

So,  in  the  case  of  Johnson  y.  Johnson,  (1  Keen,  648), 
where  a  testatrix  bequeathed  to  her  executors  800/.,  5/.  per 
cent.  Annuities,  upon  trust,  to  accumulate  the  diyidends 
and  add  them  to  the  principal  until  C.  Y.  should  attain  the 
age  of  twenty-one  years,  at  which  time  the  executors  were  to 
transfer  and  pay  oyer  to  her  the  aggregate  fund  for  her  m- 
parate  use  and  benefit.  Subsequently  to  the  death  of  the 
testatrix  C.  Y.  married,  being  then  an  infant;  and  the  ques- 
tion now  was,  whether  she  was  entitied  to  haye  the  fund 
transferred  to  her  for  her  separate  use,  or  whether  the  same 
had  passed  by  the  act  of  marriage  to  her  husband.  The  case 
of  Massey  y.  Parker  of  course  was  relied  upon  as  an  autho- 


*  The  reported  judgment  seems  not  wholly  recondleable 
with  this  obseryation ;  and  there  was  no  restriction  on  alien- 
ation in  the  case  before  the  Master  of  the  Rolls, 
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same  from  becoming  the  property  of  his  alienees 
or  creditors;  with  power  for  my  said  trustees  to 

rity  in  favoiir  of  the  husband's  claim ;  but  Lord  LangdaU, 
M.  R.y  held  the  wife  to  be  entitled*  His  Lordship  said — 
''  The  opinion  of  the  Lord  Chancellor,  expressed  in  Masgey 
T.  Parker f  seems  to  hare  been  founded  upon  this  :  that  the 
right  and  interest  of  the  woman,  to  whose  separate  nse  the 
property  was  assumed  to  be  given,  were  absolute  before  the 
marriage ;  that  the  trustees  holding  the  property  absolutely 
for  her  she  might  take  it  for  herself  or  give  it  to  any  one, 
and  there  was  no  reason,  therefore,  why  she  might  not  give 
it  by  the  act  of  marriage  to  her  husband.  In  the  present 
case,  no  one  of  these  circumstances  occurs.  The  estate  and 
interest  of  the  woman  were  not  absolute  before  marriage ; 
the  trustees  did  not  hold  the  legacy  absolutely  for  her,  and 
she  would  not  take  the  legacy  for  herself  or  give  it  to  any 
one.  She  could  not,  from  her  infancy,  assign  or  dispose  of 
her  contingent  interest ;  and  when  the  legacy  became  vested 
and  payable,  that  is,  when  she  attained  the  age  of  twenty- 
one,  and  first  acquired  the  right  of  disposing  of  the  property, 
she  was  a  married  woman,  in  whose  fevour,  according  to  all 
the  authorities,  a  trust  for  separate  use  will  be  valid.  I 
could  not  decide  against  the  validity  of  this  trust  in  the  events 
which  have  happened,  without  overruling  the  case  of  Sinuon 
V.  Jones  f  (2  Russ.  &  Myl.  365,)  which  was  decided  by  Sir  J. 
Leaehf  upon  much  consideration."  To  these  cases  may  now 
be  added  the  recent  case  of  Scarborough  v.  Bomumt  (1 
Beav.  34 ;  S.  C.  4  Jurist,  38) ;  where  a  testator  bequeathed 
a  sum  of  money  in  trust  for  the  separate  use  of  his  daughter 
then  a  widow,  and  who  after  the  death  of  the  testator  mar- 
ried ;  and  it  was  held  by  Lord  Cotienham  that  her  hus- 
band acquired  no  interest  in  the  fund. 

These  cases,  according,  as  they  do,  with  a  long  line  of  Remarks  on 
antecedent  authorities,  including  decisions  by  the  Court  of  Tkompcrojt 
King's  Bench  (Beable  v.  Dodd,  1  Dum.  &  E.  193),  Lord  ^i^!^ 
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invest  so  much  of  the  fund  as  shall  from  time  to 
time  remain  unapplied  in  the  puhlic  funds,  or  on 

Mvanley  (Jacobs  y.  Amyati-,  1  Mad.  376,  n.).  Lord  7%«r- 
Imo  (Id.)»  Sir  W,  Grant  (Adanuon  y.  Armitagey  19  Yes. 
416),  Lord  Eldon  {Anderson  y.  Anderson^  2  MyL  &  Kee. 
427),  Sir  J,  Leach  {Simeon  y.  Jonee,  2  Russ.  &  Myl.  365 ; 

8,  C.  9  Jarm.  Cony.  40),  and  Lord  Lyndhuret  { y. 

Lyne^  1  You.  562),  and  with  the  nnyarying  current  of  pro- 
fessional opinion  and  practice  for  a  century,  leaying  out  of 
view  considerations  of  policy  and  conyenience,  preclude  all 
doubt  as  to  the  yalidity  of  trusts  for  the  separate  use  of 
women  during  future  ooyerture,  whether  they  are  married 
or  unmarried  at  the  time  of  the  creation  of  those  trusts. 

Notwithstanding,  howeyer,  the  reiterated  confirmation  of 
the  yalidity  of  such  trusts,  the  fate  of  restrictions  on  alien- 
ation during  fiiture  coyerture  remained  undecided;  theVice* 
Chancellor  h&ying,  not  only  not  abandoned  the  doctrine  of 
Newton  y.  Reidf  but  haying,  in  almost  eyery  instance  in 
which  the  subject  was  brought  before  him,  strenuously  in- 
sisted on  the  possibility  of  holding  prospectiye  restrictions 
on  alienation  to  be  yoid,  without  affecting  the  yalidity  of 
trusts  for  separate  use.  In  the  case  of  Monk  y.  Pocockt 
(5  Sim.  663),  his  Honor  went  the  whole  length  of  his  for- 
mer adjudication,  by  making,  without  hesitation  or  com- 
ment, an  order  for  the  payment  to  an  annuitant  of  the  di- 
yidends  of  a  fund,  which  had  been  settled  to  the  separate 
and  unalienable  use  of  a  woman  who  was  unmarried  at  the 
time  of  the  creation  of  the  trust,  but  who  afterwards  mar- 
ried, which  annuity  was  charged  on  the  fund  by  the  cestui 
que  trust  and  her  husband. 
Caaeo£TuUett  Such  was  the  state  of  the  authorities  when  the  question, 
V.  Armatrong,  ^^  ^^  ^^  validity  of  a  restriction  on  anticipation  created  be- 
fore coY^rture,  arose  in  the  case  of  Tullett  y.  Armetronff, 
I  Kee.  428,  S.  C.  1  Beay.  1,  which  was  as  follows : — ^A  testa- 
tor gaye  certain  copyhold  and  leasehold  estates  to  trustees, 
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goyemment  securities  of  the  United  Kingdom,  in 
their  names,  and  to  vary  the  investment  at  their 

upon  trnst  to  pay  the  rents  to  his  grand-daughter ,  M.  T., 
spinsteri  for  her  life,  in  such  manner  that  she  should  not 
anticipate  or  dispose  of  her  life  interest ;  and  so  that  no 
husband  or  husbands  of  his  said  grand-daughter  should 
acquire  any  right  or  control  oyer  the  said  life  estate.  M.  T. 
was  uamaiiied  at  the  death  of  the  testator :  she  afterwards 
married,  and,  with,  her  husband,  charged  her  life  interest  in 
the  property  with  certain  annuities  to  A.,  who  filed  a  bill 
to  enforce  such  charge.  Lord  Longdate ^  M.  R.,  after  a 
full  examination  of  the  authorities,  decided  against  the 
plaintiff,  his  Lordship  being  of  opinion  that  the  restriction, 
though  created  before  the  coverture,  was  valid. 

In  the  course  of  a  very  able  judgment  his  Lordship  ob- 
served,— '^  But  it  is  said,  if,  when  the  interest  becomes 
Tested,  the  woman  is  single,  and  has  an  immediate  power  of 
alienation,  does  she  not  by  the  act  of  marriage  subject  the 
property  to  the  marital  right  of  the  husband,  and  prevent 
the  fetter  from  attaching?  and  in  the  arguments  on  this 
subject,  a  desultory  or  shifting  privilege  or  fetter,  attaching 
on  the  marriage,  and  not  operating  while  the  woman  is 
single,  has  been  treated  as  a  sort  of  absurdity  not  to  be  en- 
dured. I  can  see  no  absurdity,  but  considerable  convenience, 
in  a  law  which  would  thus  afford  adequate  protection,  and 
afford  it  only  when  it  was  wanted,  which  would  enable  a 
woman,  when  adult  and  single,  upon  deliberation  to  settle 
her  property  according  to  her  convenience,  or,  if  she  think 
fit,  to  forego  the  protection  altogether ;  and  yet,  guarding 
against  infancy  or  improvidence,  would  secure  her  the  pro- 
tection when  married,  if  she  had  not  deliberately  and  de- 
signedly renounced  it  before  the  marriage  took  place."  His  Trast  for 
Lordship  concluded  by  stating  his  opinion  as  the  result  both  t^^estii^ 
of  the  authorities  and  of  the  practice  of  conveyancers,  M?um  dSrtag 
(which  he  observed  had  been  often  admitted  to  be  no  mean  niture  cover- 
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discretion  for  any  other  or  others  of  such  fnnds 
or  securities^  and  to  accamnlate  the  same  bj  re- 

ture  held  to  evidence  of  the  law),  that  a  provision  for  separate  nse  may 
take  effect  daring  coTerture,  notwithstanding  the  property 
may  have  become  vested  daring  discovertore ;  that,  in  re- 
spect of  such  interest,  a  married  woman  is  in  this  court  con- 
sidered as  a  feme  sole ;  and  if  the  gift  is  so  framed,  she  has 
an  inalienable  estate.  If  the  donor  has  not  given  her  the 
full  rights  of  a  feme  sole,  but  has  withheld  the  power  of 
alienation,  she  has,  daring  the  coverture,  the  present  en- 
joyment of  an  inalienable  estate,  independently  of  her  hus- 
band. During  discoverture  the  separate  estate  is  suspended 
and  the  restriction  upon  alienation  is  a  modification  of  the 
separate  estate,  and  not  distinguishable  from  it ;  it  has  no 
independent  existence,  and  must  be  subject  to  the  same 
rules. 

Against  the  decision  of  the  Master  of  the  RoUs  an  appeal 
was  made  to  the  Lord  Chancellor,  before  whom  the  subject 
was  again  very  fully  argued,  and  who,  after  much  consi- 
deration, affirmed  the  decree  of  the  court  below,  and  ex- 
plained the  grounds  of  his  conclusion  in  a  very  elaborate 
judgment,  of  which  the  limits  of  the  present  work  will  admit 
only  of  the  insertion  of  the  following  extracts : — 
Lord  Gotten-  **  The  question  raised  in  this  case"  (said  his  Lordship,) 
mrat'm  1^-   ''is  as  to  the  clause  against  anticipation ;  but  I  agree  with 

lett  Y.  Arm-     the  Master  of  the  Rolls  in  thinking,  not  only  that  it  neoes- 
stnng, 

sarily  involves  the  question  of  separate  estate,  which  has 
been  the  subject  of  much  discussion  in  the  profession,  but 
that  those  two  questions  are  identical  as  to  the  principles 
which  must  regulate  the  decisions  upon  them :  by  which  I 
mean,  if  the  case  be  of  a  separate  estate,  without  power  of 
anticipation,  it  must  exist  with  that  qualification  or  fetter, 
if  it  exist  at  all ;  and  there  is  no  principle  upon  which  it 
can  be  held  that  the  separate  estate  operates  during  a  co- 
verture subsequent  to  the  gift,  but  the  provision  against 
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peated  inyestments  of  the  dividends,  but  so  that 
the  accumulation  shall  not  be  carried  bejond  the 

anticipation,  with  which  the  gift  was  qualified,  does  not. 
It  is  obvious  that  such  a  rule  would,  in  practice,  defeat  the 
intention  of  the  donor,  and,  in  many  cases,  render  the  pro- 
vision which  he  has  made  for  the  protection  of  the  object  of 
his  bounty,  the  means  and  instrument  of  depriving  her  of 
it.  When  once  it  was  established  that  the  separate  estate 
of  a  married  woman  was  to  be  so  far  enjoyed  by  her  as  a 
feme  sole,  as  to  bring  with  it  all  the  incidents  of  property, 
and  that  she  might,  therefore,  dispose  of  it  as  a  feme  sole 
might  do,  it  was  found  that,  to  secure  to  her  the  desired 
protection  against  the  marital  right,  it  was  necessary  to 
qualify  and  fetter  the  gift  of  the  separate  estate  by  prohi- 
biting anticipation.  The  power  to  do  this  was  established 
by  authority  not  now  to  be  questioned,  but  which  could 
only  have  been  founded  upon  the  power  of  this  court  to 
model  and  qualify  an  interest  in  property,  which  it  had 
itself  created,  without  regard  to  those  rules  which  the  law 
has  established  for  regulating  the  enjoyment  of  property 
in  other  cases.  If  any  rule,  therefore,  were  now  to  be 
adopted  by  which  the  separate  estate  could,  in  any  case,  be 
divested  of  the  protection  of  the  clause  against  anticipation, 
it  would,  in  such  cases,  defeat  the  object  of  the  power  so 
assumed.  A  feme  covert,  with  separate  estate  not  pro- 
tected by  a  clause  against  anticipation,  is,  in  most  cases,  in 
a  less  secure  situation  than  if  the  property  had  been  held 
for  her  simply  upon  trust.  In  the  latter  case,  this  court, 
with  the  assistance  of  the  trustees,  can  effectually  protect 
her ;  in  the  other,  her  sole  dependence  must  be  upon  the 
husband  not  exercising  that  influence  or  control  which,  if 
exercised,  would,  in  all  probability,  procure  the  destruction 
of  her  separate  estate.  In  the  case  of  a  gift  of  separate 
estate  with  a  clause  against  anticipation,  the  author  of  the 
gift  supposes  that  he  has  effectually  protected  the  wife 
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period  of  twenty-one  years  from  my  decease;  And 
I  declare  that  so  much  of  the  capital,  income,  and 

against  sach  inflaence  or  control.  Upon  what  principle  can 
it  be  that  this  court  shoald  snfageet  her  to  it,  and,  by  so 
doing,  defeat  his  purpose  and  completelj  alter  the  character 
and  secnrity  of  his  gift  ?  The  separate  estate  and  the  pro* 
hibition  against  anticipation  are  equally  creatures  of  equity, 
and  equally  inconsistent  with  the  ordinary  rules  of  pro- 
p«rty.  The  one  is  only  a  restriction  and  qualification  of 
the  other:  the  two  must, th^efore,  stand  or  fall  toother. 

**  I  have,  over  and  over  again,  considered  this  subject  with 
a  great  anxiety  to  find  some  principle  of  property,  oonnstent 
with  the  existing  decisions,  upon  which  the  preservatimi  of 
the  separate  estate  during  a  subsequent  coverture  could  be 
supported.  I  have  been  anxious  to  find  means  for  pre^ 
serving  it:  not  only  to  maintain  those  existing  arrange- 
ments which  have  proceeded  upon  the  ground  of  its  validity, 
but  because  I  think  it  desiraMe  tiiat  the  rule  should,  if 
possible,  be  established  for  the  fiiture,  believing  as  I  do, 
that,  when  a  marriage  takes  place,  the  wife  having  property 
settled  to  her  separate  use,  all  the  parties,  in  general,  sup- 
pose it  will  so  continue  during  the  coverture.  To  pefmit 
the  husband,  therefore,  to  break  through  such  a  settlement^ 
and  himself  to  receive  the  fund,  would  in  general  be  con^ 
trary  to  the  intention  of  the  parties  and  unjust  towards  tbe 
wife.  This  view  of  the  case  has  led  to  a  suggestion  which 
has  often  been  made  in  argument,  by  which  liie  object 
might  be  attained  without  violating  any  rule  of  property, 
viz.  by  supposing  the  husband,  marrying  the  woman  with 
property  so  settled,  tacitly  to  assent  to  such  settlement,  or 
at  least  to  be  barred  by  an  equity  not  to  diiqmte  it.  I  wa8 
for  some  time  mudk  disposed  to  adopt  this  view  of  tb^  sob- 
ject,  and  in  att  cases  in  which  the  husband  was  cognizant  o£ 
the  hett  there  would  be  ^luch  of  equiteble  prinfiipfe  to  siq>- 
port  the  gift  or  se^lement  against  him ;  but,  pu1^ki«c  the 
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accumulations  as  shall  remain  in  the  hands  of  my 
said  trustees  at  the  death  of  the  same  nephew 

-■■-■-  —  .-■■--  -_ 

title  of  the  wife  upon  such  assent  of  the  husband,  assumes 
that,  bat  for  such  assent,  it  would  not  exist.  It  abandons 
the  idea  of  the  old  separate  estate  continuing  through  the 
subsequent  coverture,  and  supposes  a  new  separate  estate  to 
arise  from  the  act  of  the  husband.  If  the  title  of  the  wife 
were  to  rest  on  that  supposition,  I  fear  that  the  remedy 
would  be  very  inadequate;  and  that  questions  would  con- 
tinually arise  as  to  how  fair  the  circumstanoes  of  each  case 
could  afford  evidence  of  assent,  or  raise  this  equity  against 
the  husband.  After  the  most  anxious  consideration,  I  have 
come  to  the  conclusion,  that  the  jurisdiction  which  this 
court  has  assumed  in  similar  eases  justifies  it  in  extending 
it  to  the  protection  of  the  separate  estate,  with  its  qualifica- 
tions and  restrictions  attached  to  it  throughout  the  subse- 
quent coverture ;  and  in  resting  such  jurisdiction  upon  the 
broadest  foundation,  that  the  interests  of  society  require 
that  this  should  be  done.  When  this  court  first  established 
the  separate  estate,  it  violated  the  laws  of  property  as  be- 
tween husband  and  wife;  but  it  was  thought  beneficial,  and 
it  prevailed.  It  being  once  settled  that  a  wife  mig^t  enjoy 
separate  estate  as  a  feme  sole,  the  laws  of  property  attached 
to  this  new  estate ;  and  it  was  fbund  as  part  of  sudi  law, 
that  the  power  of  alienation  belonged  to  the  wife,  and  was 
destructive  of  the  security  intended  for  it.  Equity  again 
interfered,  and,  by  another  violation  of  the  law  of  property, 
supported  the  validity  of  the  prohibition  against  alienation. 
In  the  case  noW  under  consideration,  if  the  after-taken  hus- 
band be  permitted  to  interfere  with  the  property  given  or 
settied  upon  the  marriage  to  the  separate  use  of  the  wife, 
much  of  the  benefit  and  security  of  the  rules  which  have 
been  so  established  will  be  lost.  Why,  then,  should  not 
equity  in  this  case  also  interfere;  and  if  it  cannot  protect 
the  wife  consiatentiy  with  the  ordinary  rules  of  property, 
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shall  fall  into  the  residue  of  my  personal  estate* 
Trusts  of  I  DIRECT  my  Said  trustees  to  stand  possessed  of 
^^ac^or  the  said  legacy  of  5, 000/.  Three  and  a  half  per  cent, 
of  a  sister.  Consolidated  Annuities,  In  trust  for  the  chil- 
the i^tribu-   dreu  of  mv  sister  [name],  who  shall  attain  the  age 

tion,  in  order  "^  ,  ° 

tojet^inan  of  twenty-oue  years,  or  marry,  m  equal  shares, 
but  the  distribution  of  the  capital  to  be  postponed 
till  my  said  sister  shall  die  or  attain  the  age  of 
Ui/tl/}  years,  [or,  till  my  said  sister  shall  die,  or, 
till  she  shall  have  attained  the  age  of  \_/ortj/] 

extend  its  own  rules  with  respect  to  the  separate  estate,  so 
as  to  secure  to  her  the  enjo3^ent  of  that  estate  which  has 
been  so  intended  for  her  benefit? 

**  In  establishing  the  validity  of  the  separate  estate,  with 
its  qualifications,  which  constitutes  its  value,  that  is,  a  pro- 
hibition against  anticipation,  I  am  not  doing  more  than  my 
predecessors  have  done  for  similar  purposes;  and  I  have 
much  satisfaction  in  finding  myself  justified,  upon  the 
grounds  I  have  stated,  in  doing  what  in  me  lies  in  dissi« 
pating  the  alarm  and  removing  the  danger  which  have  pre- 
vailed, lest  the  separate  estate  should  be  held  not  to  exist  at 
all  during  the  subsequent  coverture,  or,  what  would  in  many 
cases  be  a  greater  evil,  that  it  should  exist  without  the  pro- 
tection of  the  clause  against  alienation.  I  therefore  affirm 
the  decree  appealed  from/'  (4  Jurist,  34;  S.  C.  Sweet's 
Cases  on  Separate  Estate,  28). 

Thus  we  have  at  length  arrived  at  certainty  upon  a  sub- 
ject which  has  for  several  years,  perhaps  more  than  any 
other,  attracted  the  attention  and  divided  the  opinions  of  the  - 
Profession,  to  whom  the  result  cannot  fail  to  be  highly  satis- 
factory. The  reasoning  of  the  Lord  Chancellor  places  the 
doctrine  on  a  broad  and  intelligible  basis,  and  agrees  (the 
writers  perhaps  may  be  permitted  to  observe)  with  the  view 
they  had  taken  in  the  former  editions  of  the  present  work. 


OF   WILLS.  173 

years^  and  m j  said  trustees  shall,  in  writing  under 
their  hands,  declare  that  there  had  ceased  to  he 
any  moral  prohahility  (p)  of  the  hirth  of  a  future 
child  or  children  of  my  said  sister],  in  order  that 
no  child  attaining  the  said  age  or  marrying,  may, 
in  the  ordinary  course  of  nature,  be  excluded  (q) ; 


(p)  Though  in  legal  contemplation  the  possibility  of  issue 

continues  up  to  the  last  moment  of  life,  without  distinction 

of  sex,  yet  courts  of  equity  will  liberate  a  fund  when,  from 

the  advanced  age  of  a  female,  the  moral  probability  is  at  an 

end,     (Bean  v.  Sykes,  coram  Sir  L.  Shadwell,  V.  C,  Nov, 

1838). 

(q)  The  rules  prescribing  who  are  entitled  under  gifts  to  As  to  the  class 

included  un> 
children  as  a  class   in  regu*d  to  the  period  of  binii,  are  as  der  gifts  to 

follow : — First f  A  gift  which  is  made  to  take  effect  in  pos- 
session immediately  on  the  testator's  decease,  in  favour  of 
the  children  of  a  person  whether  living  or  dead,  extends  to 
children  in  existence  at  the  death  of  the  testator,  if  there 
are  any  such,  and  those  only.  (Hill  v.  Chapman^  3  B.  C. 
C.  391 ;  Viner  v.  Francis,  2  Cox,  190).  Secondly,  A  gift 
to  children,  the  distribution  of  whose  shares  is  postponed 
until  majority  or  some  other  age,  (which  none  of  the  class  at 
the  testator's  decease  has  attained),  embraces  the  children 
living  at  the  testator's  decease,  and  also  those  who  come  in 
esse  before  the  eldest  attains  the  prescribed  age,  when  the 
distribution  pro  tanto  (i.  e.  as  to  such  eldest  child)  takes 
place.  (Gilbert  v.  Boormanj  11  Ves.  328).  Thirdly,  A  Gifts  to  chii- 
gift  to  children  preceded  by  a  life  interest  includes  the  chil-  '^***°  ^*^" 
dren  living  at  the  death  of  the  testator,  and  those  who  come 
in  esse  in  the  lifetime  of  the  prior  devisee  or  legatee,  whose 
death  is  made  the  period  of  distribution.  (Crone  v.  Odell, 
3  Dow,  61).  Fourthly,  Where  no  child  is  in  existence  at 
the  testator's  decease,  the  devise  or  bequest,  though  framed 
as  a  gift  in  possession,  will  extend  to  all  the  children  who 
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And  I  direct  1117  said  trustees  to  i^ply  the  income 
of  the  contingent  share  of  each  child^  whether 

aftenv«rd0  oome  in  eme.  {WUdy,  Bradkmry,  2  Vem.  306 ; 
Harris  y.  LUtyd^  Tom.  &  Rois.  310).  And  a  gift  which 
appears  on  the  fkoe  of  the  will  as  a  fdtnre  disposition  in  fa- 
vour ci  children,  but  is  reduced,  by  events  happening  in  the 
testator's  lifetime,  to  a  gift  in  possession,  of  course  figJls  with- 
in this  rule.  {Haughton  v.  Harrimm,  2  Atk.  324).  And 
there  is  some  ground  to  contend  that  the  same  doctrine  ap- 
plies where  the  gift  m  fiivoiir  of  children  is  preceded  by  a 
life  interest,  which  determines  before  any  child  is  bom; 
(CHUgman  v.  Bli$set,  Cas.  Temp.  Talb.  145 ;  Hutehesonr. 
Jones f  2  Madd.  124 ;  Horseman  v.  Abbey,  1  Jac.  &  Walk* 
381;  see  also  Lord  BeauUeu  v.  Lord  Cardiff  an,  Amb. 
533;  Wyndam  v.  Wffndam,  3  B.  C.  C.  58) ;  but  see  Bartie^ 
man  v.  Murehisonf  3  Russ.  &  Myl.  136) ;  unless  where  the 
gift  to  the  children  is  a  contingent  remainder,  in  which  case, 
by  the  well-known  rale  governing  this  species  of  interest, 
the  remainder  must  take  effect,  if  at  all,  at  the  instant  of 
the  determination  of  the  particular  estate.  But  this  doctrine 
exerts  so  important  an  influence  in  the  mode  of  framing 
limitations  in  settlements  and  wiUs,  that  it  has  been  made  the 
object  of  more  particular  examination  in  a  subsequent  note. 
It  will  be  perceived  that  the  point  as  to  the  letting  in  of 
children  born  after  the  determination  of  the  preceding  life 
interest  can  only  arise  where  the  tenant  or  legatee  for  life  is 
9ome  person  other  than  the  parent  of  the  children ;  for  where 
the  ulterior  gift  is  to  the  children  of  such  deyisee  or  legatee 
for  life,  no  child  can  oome  m  esse  after  the  determination  of 
the  prior  interest ;  so  that  if  the  interests  of  the  children 
are  made  to  vest  immediately  on  the  decease  of  the  legatee 
for  li£B,  there  can  be  no  exclusion ;  where,  however,  this  is 
not  the  case,  but  the  gift  is  so  framed  that  some  children 
may,  and  others  may  not,  at  the  time  of  the  determination 
of  the  prior  interest,  answer  the  testator's  description,  it 
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IkUe  to  reduction  by  an  increase  m  the  number 
of  objects  or  not>  for  his  or  her  mamtenance  and 

shGHld  Beeui  that,  in  the  eyent  of  there  being  children  of 
each  Bort  &t  the  period  in  qnestion»  tiie  gift  would  take 
effect  in  favour  Of  actual  objectB,  in  exclusion  of  presump- 
tlVe  objects^  u  e*  it  would  let  in  persons  then  completely 
answering  the  descriptloni  to  the  exclusion  of  those  who 
might  afterwards  answer  it.  Such  is^  beyond  all  question, 
the  rule  where  the  ulterior  estate  is  a  contingent  remainder, 
and  in  regard  to  all  other  interests  th^e  U  strong  ground  to 
contend  that  a  similar  rule  applies.  If  such  be  the  faet,  it 
produces  this  important  practical  result-^that,  under  the 
ordinary  trust  for  A.  for  life,  and  at  his  decease  to  his 
children  who  shall  attain  twenty-one  or  marry,  if  A.,  at  the 
time  of  his  decease,  has  two  children,  one  of  whom  has  at- 
tained his  majority  or  is  knariied,  and  the  otiier  is  then  a 
minor  and  unmarried,  the  former  will  become  solely  entitled 
in  exclusion  of  the  chUd,  who,  subsequently  to  the  decease 
of  A.,  attains  the  majority  or  marries,  during  minority — a 
result  which,  it  is  needless  to  say,  is  contrary  to  the  inten- 
tion. It  is  impOHant,  therefore,  that  eyery  trust  of  this  na- 
ture should  cont^  words  indicating  that  children  attaining 
majority  or  marrying  subsequently  to  the  decease  of  the 
cestui  qui  trust  for  life,  or  rather  subsequently  to  the  arriyal 
of  the  period  of  distribution  in  r^^ard  to  any  other  object, 
are  to  be  included. 

Of  course,  the  operation  of  the  preceding  rules  will  be  Efftetofex- 
excluded  by  Words  expressly  restrictmg  or  enhirging  the  ^eS^TSr"^. 
class  of  children  who  are  the  objects  of  the  gift.    There  ci^^  ^^ 
seems,  howeTer,  in  general,  to  be  no  material  extension  of 
the  range  of  objects  by  the  introduction  of  the  word  ''all;'' 
(Scott  v.  Harwood,  5  Madd.  332) ;  but  the  words  ''  here- 
after to  be  begotten,"  added  to  an  immediate  gift,  (i.  e.  a 
gift  in  possession),  will  enlarge  it  to  children  bom  after  the 
testator's  death,  though  there  should  happen  to  be  a  child 
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education,  or,  at  the  option  of  mj  said  trustees^ 
to  pay  the  same  income  to  my  said  sister,  to  be 

then  in  ene,  {Mogg  y.  Mogg^  1  Mer.  654).  The  same  words, 
however,  added  to  a  future  gift,  (t.  e.  a  gift  under  which  the 
possession  or  distribution  is  postponed  to  a  period  subse- 
quent to  the  death  of  the  testator),  seem  to  have  no  effect 
in  extending  the  class  to  objects  bom  after  the  period  of 
distribution.     (10  Ves.  152 ;  11  Ves.  232 ;  8  Ves.  375). 

It  should  seem  that  if  the  event  which  is  to  ascertain  the 
class  of  children  to  be  entitled  happens  in  the  lifetime  of 
the  testator,  as  in  the  case  of  a  bequest  to  the  children  of  A. 
who  shall  be  living  at  the  death  of  B.,  as  tenants  in  com- 
mon, and  B.  dies  in  the  lifetime  of  the  testator,  the  gift  on 
the  happening  of  such  event  is  regarded  as  a  gift,  not  to 
children  as  a  class,  but  to  them  as  individuals ;  consequently, 
if  any  child  living  at  the  decease  of  B.  subsequently  dies  in 
the  testator's  lifetime,  the  share  of  such  child  lapses. 

It  seems  doubtful  how  fxa  the  preceding  rules,  so  far  as 
they  tend  to  let  in  objects  not  in  €»»e  at  the  death  of  the 
testator,  apply  to  legacies  payable  out  of  the  general  estate, 
where  the  consequence  of  keeping  open  the  class  is  to  sus- 
pend the  distribution  of  the  entire  personal  estate,  not  of  a 
particular  fimd  merely  severed  from  the  general  personalty, 
which  is  its  sole  effect  where  a  fimd  so  severed  is  bequeathed 
to  children.  (1  Mer.  417.  See  Cox,  384). 
As  to  the  ^^  ™^y  ^  observed,  that,  for  all  purposes  a  child  en 

^Senwntre  ^^"^^^  *^  ''*^*  ^^  regarded  as  a  child  in  esse:  and  this  con- 
M  mere.  struction  obtains  as  well  where  the  gift  is  to  children  gene- 

rally, as  where  it  is  to  children  living  at  a  prescribed  period, 
or  even  to  children  ''  bom''  at  such  period,  the  word  being 
evidently  used  in  a  general  popular  sense,  without  the  par- 
ticular design  of  distinguishing  between  children  bom  and 
children  procreated.  (IVowcrv.  ButtSf  2  Sim.  &  Stu.  181). 
The  mention  of  these  objects,  therefore,  is  quite  superfluous, 
unless  for  the  purpose  of  excluding  them. 
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so  applied  by  her>  but  without  liability  to  aC" 
oount;  And  I  empower  my  said  trustees  to  apply 
so  much,  not  exceeding  one-half,  as  they  shall 
think  fit,  of  the  capital  of  the  share  of  each  child, 
whether  vested  or  contingent,  and  whether  liable 
to  reduction  by  an  increase  in  the  number  of  ob- 
jects or  not,  for  his  or  her  advancement  in  life, 
or  otherwise  for  his  or  her  benefit;  And  I  direct 
the  income  of  the  share  of  each  child  whose  share 
shall  be  vested,  or  of  so  much  thereof  as  shall  not  be 
applied  as  last  aforesaid,  to  be  paid  to  such  child 
durinff  the  postponement  of  the  distribution.     I  Trustor  stock 

°  .  standiMin 

DIRECT  my  said  trustees  to  stand  possessed  of  testator 

''  '  name  for  four 

the  said  legacy  of  £6,000  Consolidated  Three  per  jf^^^^J^ 
cent.  Annuities,  upon  trust,  to  divide  the  same  ^toUonf  and 
into  four  equal  shares,  and  to  settle  the  yearly  J^tJ^'g^nf 
produce  of  one  of  such  shares  on  each  of  my  four  ^rate  u^e!*^ 
nieces  \name8\^  in  such  manner  as  the  coimsel  of 
my  said  trustees  shall  advise  and  approve  as  most 
effectual  for  securing  to  her  the  personal  receipt 
and  enjoyment  thereof  during  her  life,  unalienably 
and  independently  of  any  husband  (the  costs  of 
such  settlement  to  be  defrayed  out  of  the  said 
yearly  produce) :  and  after  her  decease,  as  to  her 
share  and  the  yearly  produce  thenceforth  to  ac- 
crue due  for  the  same.  In  trust  for  her  children 
equally,  or  her  child,  (as  the  case  may  be),  who, 
either  before  or  after  her  decease,  shall,  being  a 
son  or  sons,  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daughters  attain  that  age 
or  marry;  and  if  any  of  my  four  last-mentioned 

I  3 
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nieces  shall  not  have  any  child,  who  shall,  being 
a  son»  attain  the  age  of  twenfy-one  years^  or  being 
a  daughter  attain  that  age  or  marry,  then,  as  to 
as  well  the  share  or  shares  originally  limited  to 
the  niece  or  nieces  not  having  any  such  child  as 
last  aforesaid,  as  the  share  or  shares  limited  to 
such  niece  or  nieces  by  this  cross  executory  limi* 
tation.  In  trust  for  the  others,  in  equal  shares,  or 
the  other  of  my  said  four  nieces,  for  their  or  her 
respective  lives  or  life,  and  after  their  or  her  re- 
spective deaths  or  death,  for  their  or  her  respec- 
tive childr^i  or  child,  in  manner  hereinbefore  ex- 
pressed respecting  her  or  their  original  share  or 
respective  shares;  But  if  none  of  my  said  four 
nieces  shall  have  any  child,  who  being  a  son  shall 
attain  the  age  of  twenty-one  years,  or  being  a 
daughter  shall  attain  that  age  or  be  married,  then 
the  whole  fund  shall  sink  into  the  residue  of  my 

personal  estate.    I  direct  the  sum  of  £ to 

Direction  to  be  invested,  within  three  calendar  months  after 

purchawa  i  •        i 

fioverament   mv  deceasc,  m  the  purchase,  in  the  names  of  my 

annuitY,tobe      <r  '  r  *  j 

dSSSara  ^  said  trustees,  of  an  annuity  from  the  Gk)vemment 
pos^i^  commissioners,  to  be  payable  during  the  life  of 
yWon.         j^y.  jjgpjig^  [wame],  and  to  be  held  by  my  said 

trustees.  Upon  trust,  in  their  discretion,  and  of 
their  uncontrollable  authority,  to  manage  and  ad- 
minister the  said  annuity,  and  to  pay  and  apply 
the  whole,  or  such  portion  only  of  the  said  an- 
nuity as  they  shall  think  expedient,  to  or  for  the 
clothing,  board,  lodging,  maintenance,  and  sup* 
port,  or  otherwise  for  the  personal  and  peculiar 
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benefit  of  my  said  nephew^  during  his  Hfe,  (whe- 
ther infant  or  adult,  and  whether  competent  or 
incompetent  to  give  an  acquittance  or  discharge), 
at  such  time  or  times,  and  in  such  proportions, 
and  in  such  manner  in  all  respects  as  my  said 
trustees  shall  think  most  oonduciye  to  his  comfort 
and  convenience;  And  I  declare  that  if  my  said 
nephew  shall  die  before  the  inrestment  of  the 
said  sum  by  my  said  trustees  in  the  purchase  of 
an  annuity  as  aforesaid,  or  if  at  his  decease  any 
portion  of  the  annuity  shall  remain  in  the  hands 
of  my  said  trustees  unapplied  to  the  purposes  of 
the  trust  last  aforesaid,  then  the  uniuTested  or 
unapplied  money  shall  sink  into  the  residue  of  my 
personal  estate.     I  bbqtjdath  the  annuities  of  Bequest  of 

^  ^  annuities: 

sterling  money  following,  (namely) :   To  [name]  —to  one  for 

an  annuity  of  £ for  his  life;  To  [name]  and  —to' two  and 

[name]  his  wife,  and  the  survivor  of  them,  for    '*""'^*^°'* 
their  lives  and  the  life  of  the  survivor,  an  annuity 

of  £ ;  To  [name]  an  annuity  of  £ ,  for  —to  one  for 

the  joint  lives  of  himself  and  his  father  [name];  lives; 
To  my  said  trustees  an  annuity  of  £ ,  for  the  —to  trustees 

^  ^  for  life  of  a 

life  of  my  nephew  [name],  Upon  trust  to  pay  the  nephew,  in 
same  annuity  to  my  last-mentioned  nephew  until  ^'^^'^^{J"' 
he  shall  do,  commit,  or  permit  some  act  or  de- Jj'jj^^jj^i^. 
fault,  whether  voluntary  or  involuntary,  which,  if 
the  trust  for  payment  to  him  of  the  same  annuity 
were  to  continue,  would  be  inconsistent  with  his 
personal  enjoyment  of  the  whole  benefit  of  such 
trust;  and  thenceforth  to  apply  the  same  annuity 
for  the  maintenance,  or  otherwise  for  the  benefit 
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of  his  wife  and  children  for  the  time  being,  or  any 
of  those  objects,  in  such  manner  as  my  said  trus- 
tees shall  in  their  discretion  think  fit,  so  long  as 
there  shall  be  any  such  object  in  existence,  and, 
after  such  act  or  default,  and  failure  of  such  ob- 
jects as  aforesaid,  the  same  annuity  shall  cease; 
—for  the  life  To  my  Said  trustees  an  annuity  of  £ ,  for  the 

of  a  married  -r  /» 

niece,  for  her  life  of  \name\  the  wife  of  [name],  In  trust  for 

separate  lue,  "-  . 

unaiienabiy.  her,  but  SO  that  during  her  present  coverture  my 
said  trustees  shall  pay  the  same  as  the  portions 
thereof  shall  accrue  due,  and  not  by  way  of  an- 
ticipation, into  her  proper  hands,  and  for  her  sole 
use,  free  from  marital  control;  and  for  which  pay- 
ments her  receipts  shall  be  discharges  to  my  trus- 

Direcuonas    tecs.     I  DIRECT  that  the  annuities  aforesaid  shaU 

topaymentof 

annuities:  be  paid  iu  cqual  portions  half-yearly,  on  the  5th 
day  of  January  and  the  5th  day  of  July  in  every 
year,  the  first  portion  to  be  paid  on  such  of  the 
said  days  as  shall  first  happen  after  my  decease  (s), 
and  that  a  proportion  of  such  annuities  respec- 
tively, up  to  and  inclusive  of  the  days  of  the 
deaths  of  the  respective  annuitants,  shall  be  paid 

—funds  to  be  immediately  after  their  respective  deaths:  And  I 

set  apart  for  "  .  * 

answering  an-  dircct  my  executors  to  appropriate  in  their  names, 
within  six  calendar  months  after  my  decease,  suf- 
ficient funds  in  the  Consolidated  Three  per  cent. 


stock  invest-       (s)  Where,  as  in  this  instance,  the  investment  for  secur- 
fng  annuiSrr    ^^  *°  annuity  is  to  be  made  in  a  particular  stock,  it  is  con- 
venient that  the  annuity  should  be  payable  on  the  same 
days  as  the  dividends  on  such  stock. 
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Bank  Annuities,  and  Three  per  cent.    Reduced 
Annuities,  or  both,  to  answer,  by  means  of  the 
dividends  thereof,  the  payment  of  the  said  annui- 
ties respectively,  (which  funds,  on  the  death  of 
the  respective  annuitants,  shall  fall  into  the  re^ 
sidue  of  my  personal  estate),  and  in  the  mean- 
time, until  such  appropriation,  to  pay  the  said 
annuities  out  of  my  general  personal  estate.     I  Direction  to 
DIRECT  my  executors  to  pay  the  legacy  duty  and  nay  legacy 
incidental  expenses   chargeable   on  the   specific, 
pecuniary,  and  stock  legacies  and  the  annuities 
aforesaid,  so  that  the  legatees  and  annuitants  may 
receive  the  full  amount  thereof  (t) .     As  to  the  Be9uest  of 
residue  of  my  personal  estate,  (including  the  said  trustees. 

sum  of  £ ,  with  which  my  residuary  freehold 

and  leasehold  estates  are  hereinbefore  charged),  I 
bequeath  the  same  to  my  said  trustees  upon  the 
trusts  following,  (namely) :  As  to  one  equal  third 
part  of  the  said  residue.  Upon  trust,  with  the  as  to  one 
consent  in  writing  of  my  elder  brother  [name]  vest-^noome 


(t)  As  the  act  of  36  Geo.  3,  c.  52,  has  not  subjected  to  suggestion 
legacy  duty,  money  which  is  to  be  appropriated  in  payment  of  5^^°  ^^^acy 
the  duty  on  legacies,  a  saving  of  duty  is  effected  by  direct- 
ing it  to  be  paid  out  of  the  general  estate.  In  the  case  of 
annuities,  it  is  often  advisable  to  relieve  the  legatee  from 
the  burthen,  which  being  payable  out  of  his  income  (by  four 
equal  annual  instalments)  is  much  felt.  This  observation, 
however,  it  not  applicable  to  annuities  which  are  directed  to 
be  purchased  {ut  ante^  p.  96) ;  in  which  case  the  act  of  36 
Geo.  3,  c.  52,  makes  the  duty  attach  on  the  price  of  the  an- 
nuity  as  a  pecuniary  legacy. 
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to  a  tvother    and  [unfe],  his  wife,  op  the  survivop  of  them,  and 

fotr  life— his  u    v^    j  * 

^^^^SL?!^    ^^1*  the  decease  of  such  stmiTor  in  the  discre- 

—capital  to 

I^SrittS.**"  tion  of  my  said  trustees,  to  invest  the  same  third 
^ISSSmt^'  P^^  ^  their  names  in  the  public  funds,  or  on 
government  securities  of  the  United  Kingdom,  or 
on  real  securities  in  England  or  Wales,  and  not  in 
Ireland  or  elsewhere,  and  to  change  the  invest- 
ment from  time  to  time  for  any  other  or  others  of 
the  kind  prescribed  (v);  And  upon  further 
TRUST  to  empower  the  said  [elder  brother]  during 
his  life,  and  after  his  decease  the  said  [wife'],  his 
wife,  during  her  life,  to  receive  the  annual  income 
of  the  same  third  part;  and  after  the  decease  of 
the  survivor  of  them,  as  to  as  well  the  capital  of 
the  same  third  part  as  the  annual  income  thereof 
thenceforth  to  accrue  due.  In  trust  for  the  child 
if  only  one,  or  all  the  children  if  more  than  one, 
of  the  said  [elder  brother],  who,  either  before  or 
after  the  determination  of  the  previous  trusts, 
shall  attain  the  age  of  twenty-one  years  or  marry, 
and  if  more  than  one  equally;  with  power  for  my 
trustees,  after  the  decease  of  the  survivor  of  the 
said  [brother]  and  [toi/e]  his  wife,  to  apply  the 
whole  or  part  of  the  annual  income  of  the  share 
of  each  child,  while  such  share  shall  be  contin- 

(tt)  In  framing  precedents  of  wills,  it  is  generally  desir- 
able that  each  disposition  should  be  complete  in  itself; 
otiierwise,  where  several  dispositions  occur,  which  require 
the  same  provision,  as  a  provision  for  investing  and  varying 
the  investment,  a  general  clause  may  be  applied  with  ad- 
vantage to  the  whole. 
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gent,  for  his  or  her  mamtenance  and  educationy 
accumulating  the  unapplied  income^  by  investing 
the  same  in  manner  aforesaid,  and  disposing  of 
the  accumulations  as  part  of  the  same  share; 
and  also  with  the  consent  in  writing  of  the  said 
[brother]  and  [m/e],  or  the  survivor,  and  after 
the  decease  of  the  survivor,  in  the  discretion  of 
my  said  trustees,  to  apply  so  much,  not  exceed- 
ing one  half,  as  the  aforesaid  trustees  shall  think 
fit,  of  the  share  of  each  child«  whether  vested  or 
contingent,  for  his  or  her  advancement  in  life,  or 
otherwise  for  his  or  her  benefit;  And  as  to  one  as  to  another 
other  third  part  of  the  said  residue.  Upon  such  lar  trusts  (b^ 

,  reference)  for 

TRUSTS  and  with  such  powers  m  favour  of  my  another  bro- 

*  •'  ther  and  his 

younger  brother  [«a«»e]  and  [wife]  his  wife,  and  '"""y- 
his  child  or  children,  as  shall  correspond  with  the 
preceding  trusts  and  powers  in  favour  of  the  said 
[ekler  brother]  and  [wife],  and  his  child  or  chil- 
dren;   And  as  to  one  moiety  of  the  remaining  as  to  one 
third  part  of  the  said  residue.   Upon  trust  to  rem^faig 

.    .        r  -,    ^,  ./•         «  I-  -,  one  third— in- 

permit  my  sister  [^nam^J  the  wife  of  [nomtf],  to  come  to  a  sis. 

ter  for  her  se~ 

enjoy  the  annual  income  thereof  for  her  life,  but  v*rate  use  for 

,  life— to  any 

SO  that  during  her  present  coverture  my  aaid^*^^**^' 
trustees  shall  pay  such  income,  as  the  same  shall  ^  hi^^^i^^ 
become  due,  and  not  by  way  of  anticipation,  into  ^^^),  ^' 
her  proper  hands  and  for  her  sole  use,  free  from 
marital  control,  for  which  payments  her  receipts 
shall  be  discharges  to  my  trustees;  and  after  her 
death,  Upon  trust  to  pay  the  annual  income 
thereof  to  such  husband  (if  any)  of  my  same 
sister  as  shall  survive  her,  for  his  life;  and,  sub- 
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ject  to  the  trusts  aforesaid,  as  to  as  well  the 
capital  of  the  same  moiety  as  the  annual  income 
thereof  thenceforth  to  hecome  due,  Upon  such 
TRUSTS,  and  with  such  powers  in  favour  of  the 
child  and  children  of  my  same  sister,  as  shall 
correspond  with  the  trusts  and  powers  hereinhe- 
fore  declared  in  favour  of  the  child  and  children 
Astothe  of  my  said  elder  brother  [name];  And  as  to  the 
ofthewSB^  other  moiety  of  the  same  third  part,  Upon  such 

third— similar  j       'xi  ■!_  •      i*  j* 

trusts  (by  xe-  TRUSTS,  and  With  such  powcrs  in  favour  of  my 

ferenoe)  lar 

another  sister  sistcr  [name],  and  her  surviving  husband  (if  any), 

miiy-  and  her  child   or  children,  as  shall  correspond 

with  the  trusts  and  powers  hereinbefore  partly 

declared  and  partly  referred  to  concerning  the 

first-mentioned  moiety  of  the  same  third  part: 

Cross  limita-  And  I  dircct,  that,   on  failure  of  the  trusts  of 

the  two  sisters  either  moictv  of  the  same  third  part,  such  moiety 

aud  their  fa-  *^  i 

miiies  of  their  shall  be  subiect  to  the  trusts  and  powers  affectins 

respective  ''  r-  o 

moieties  of  a   the  Other  moictv;  And  I  fiirther  direct,  that,  on 

third.  ^  ''  '  ' 

Cross  limitar  failure  of  the  trusts  of  any  of  the  said  third  parts, 

tions  betweeiji    m  i  /•    i  i     11  /*  ^i 

the  brothers    the  part  or  parts  whereof  the  trusts  shall  so  fail, 

and  sisters  .  ,       ,1  .  1  1         1  •       1 

and  their  fa.  with  all  accretious  thereto  under  this  clause,  shall 

miiies  of  tlieir 

^p«tive  be  added  to  the  other,  or  to  the  others  equally, 
[or,  if  the  division  he  unequal,  rateably  or  appor- 
tionably  according  to  the  original  division],  of  the 
said  third  parts,  and  be  subject  to  the  trusts  and 
powers  hereinbefore  declared  or  referred  to  con- 
cerning the  part  or  respective  parts  to  which  the 

Ultimate dis-  same  shall  attach;  And  I  further  direct,  that, 

position  of  ,,  «ni  i«i/» 

the  residue—  ou  failure  of  all  the  trusts  herembefore  declared 

the  shares  of 

brothers  to     of  the  rcsiduc  of  my  personal  estate,  the  share 
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thereof  orisinally  limited  in  fayour  of  each  of  themabso- 

lutely— sisters 

my  said  brothers  shall  belong  to  him  absolute-  ^  ^^^^  ^^- 

•^  °  mentary  ap- 

ly;  and  the  share  thereof  originally  limited  in  fa-  5*ex?Jnun. 
your  of  each  of  mj  said  sisters  shall  be  subject 
to  her  testamentary  appointment,  notwithstanding 
coyerture,  and,  in  default  of  such  appointment, 
be  divisible  on  her  death  among  her  then  next 
of  kin  (exclusive  of  a  husband)  in  a  course  of 
distribution  according  to  the  statutes.  I  em- 
power my  said  trustees  to  exercise  their  judg- 
ment and  discretion  in  regard  to  the  conversion 
of  such  parts  of  the  residue  of  my  personal  es- 
tate as  shall  not  be  of  a  perishable  or  determinable 
nature;  and  I  declare  that  the  yearly  proceeds  of 
such  parts  thereof  as  they  may  accordingly  permit 
to  remain  unconverted,  shall  be  deemed  yearly  in- 
come for  the  purposes  of  the  trusts  hereinbefore 
declared  of  such  residue.  I  devise  unto  and  to  Devise  of 
the  use  of  my  said  trustees  all  the  real  estate  of  trust  estat^ 
which  I  am  or  may  at  the  time  of  my  decease  be 
trustee,  to  be  disposed  of  according  to  the  trusts 
upon  which  I  hold  the  same,  and  also,  all  the  real 
estate  of  which  I  am  or  may  be  mortgagee,  to  be 
disposed  of  (but  subject  to  the  equities  of  redemp- 
tion subsisting  therein)  according  to  the  disposition 
hereinbefore  made  of  my  personal  estate,     [(a?)  I  [General  di- 


J^jp)  If  the  suggestion,  antcy^.  182,  be  adopted,  the  clause 
within  brackets  may  be  inserted  l^ere ;  substituting  for  the 
previous  trusts  for  investment,  trusts  "  to  invest  in  manner 
hereinafter  directed." 
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« 

rectton  as  to   DtRfiCT  that  iill  inTestmeiits  of  trust  tnonies)  to 

investment  of  ,«i  <■. 

trust  monies.]  be  made  by  my  said  tmstees,  shiul  be  made  m 
their  names  in  the  pubHc  fimds,  or  on  goyemmeilt 
sdcnrities  in  the  United  Kingdom,  or  ob  real  secu- 
rities in  England  or  Wales,  and  not  in  Ireland 
or  elsewhere;  and  I  empower  my  said  trustees  to 
vary  such  inyestments,  at  their  discretion,  for  any 
others  of  the  kinds  prescribed;  but  so  that,  where 
any  person  shall  be  entitled  to  receive  the  income 
of  the  trust  fund  as  tenant  for  life,  the  investment 
shall  not  be  made  or  varied  without  the  previous 

[General  pro-  couscut  iu  writiuff  of  Buch  person.l     r(y)  I  EM- 

▼isionforthe  .      °  i        i, 

maintenance   POWER  mv  said  trustecs  to  apply  all  or  any  part 

of  infant  de-  ^  ^^  ^  ^  '^ 

visees  and  le-  of  the  yearly  income  to  which,  under  any  of  the 

gatees,andad-  J         J  —^j 

I'nSmt  totoa  ^'5™®*>  bcqucsts,  or  dispositious  hereinbefore  con- 
^cneraiiy.]  taiued,  each  or  any  infant  devisee  or  legatee  shall 
be  entitled,  towards  the  maintenance  and  educa- 
tion, or  otherwise  for  the  benefit  of  such  devisee 
or  legatee  during  his  or  her  minority,  or,  at  the 
option  of  my  said  trustees,  to  pay  the  same  into 
the  hands  of  the  parent  or  guardian  of  such  dc" 
visee  or  legatee,  to  be  so  applied;  but  for  the  ap- 
plication whereof  by  such  parent  or  guardian  my 
said  trustees  shall  not  be  responsible.  And  I 
also  empower  my  said  trustees,  in  their  discre-^ 
tion,  to  advance  and  apply  any  part,  not  exceed- 
ing one  half,  of  the  capital  to  which,  under  any 
of  the  said  bequests  or  dispositions,  each  or  any 

{\f)  A  general  provision  to  this  effect  may  be  introduced 
where  the  gifts  to  infants  are  numerous. 
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infant  legatee  shall  be  entitled  or  presumptiyely 
entitled^  in  or  towards  his  or  her  advancement  or 
preferment  in  the  world.]     I  declare  that  the  Receipts  of 

.,«../.  ^      1  . 1  trustees  to  be 

receipts  of  my  trustees  for  any  money  to  be  paid  discharges. 
to  them  in  that  character,  shall  exonerate  the  per- 
sons paying  the  same  from  all  liabihty  in  respect 
of  the  application  thereof.     I  declare  that  if  Power  to  ap 

,         .  point  trustees 

either  of  my  said  trastees  herem  named  shall  die  — providinor 

^  for  death  m 

in  my  lifetime,  or  shall  re^e  to  accept  the  trusts  {SS^nVdt- 
of  my  will  {z\  it  shall  be  lawful  for  the  other  ^^*^«'- 


(z)  A  power  of  appointing  new  trustees  (which  the  pre-  Remarks  on 
cedents  in  the  present  work  exhibit  with  almost  every  con-  appohiThig^ 
ceiyable  variety  of  modification)  is  now  inserted  in  every  °®^  trustees, 
will,  of  which  the  trusts  are  capable  of  enduring  for  a  con- 
siderable length  of  time,  especially  if  they  create  interests 
in  persons  who  are  or  may  be  under  tiie  incapacity  of  mi- 
nority or  coverture ;  for,  in  the  absence  of  such  a  power,  a 
trustee  who  has  once  accepted  the  office  cannot  by  any  act 
of  his  own  denude  himself  of  it,  however  inconvenient  to 
himself  or  disadvantageous  to  the  estate  his  retention  of  the 
trusteeship  may  be ;  and  the  same  remark  applies  to  the 
representatives  of  a  sole  trustee.  A  trustee  may,  indeed, 
transfer  the  trust  property  to  another,  and,  to  a  certain 
extent,  involve  the  transferree  in  the  responsibilities  of  the 
office ;  but  his  own  responsibility  stiU  adheres  to  him,  and, 
whether  the  transfer  be  made  to  a  co-trustee  or  to  a  stranger, 
the  transferring  trustee  continues  liable  for  all  the  acts  of 
his  nominee  to  the  same  full  extent  as  for  his  own.  (TFt/- 
kinson  v.  Parry f  4  Russ.  272).  In  order,  therefore,  to 
enable  a  trustee  to  retire,  where  the  author  of  the  trust  has 
not  expressly  authorized  this  step,  and  the  cestuU  que  trust 
are  personally  incompetent  to  do  so,  recourse  must  be  had 
to  the  Court  of  Chancery :   a  proceeding  which,  though 


188  CONCISE    FORMS 

of  them  surviving  me  and  accepting  such  trusts, 
or  if  neither  of  them  shall  survive  me  and  accept 

now  facilitated  by  the  act  of  1  Will.  4,  c.  60,  is  still  at- 
tended with  some  delay  and  expense.  Among  the  advan- 
tages attending  the  insertion  of  clauses  enabling  trustees  to 
retire,  is  that  of  its  being  calculated  to  diminish  their  re- 
luctance to  accept  the  o£Sce.  In  general,  the  power  should 
be  vested  in  the  persons  beneficially  interested,  so  long  as 
there  is  any  one  capable  of  exercising  it ;  for  it  seems  to  be 
reasonable,  that  the  right  of  nominating  new  trustees  should 
reside  in  those  whose  interests  they  are  to  watch  over.  If 
none  of  the  ceaiuis  que  trust  are  'competent  to  exercise  the 
power,  it  is  usually  made  to  devolve  on  the  retiring  or 
continuing  trustees,  more  commonly  on  the  latter ;  for  it 
does  not  seem  to  have  been  considered  improper  that  the 
continuing  trustees  should  be  allowed  to  choose  their  co- 
adjutors. Convenience  is  certainly  promoted  by  it,  for  a 
retiring  trustee  is  often  unwilling  to  act  even  so  far  as  to 
nominate  his  successor;  and  where  the  vacancy  is  occa- 
sioned by  absence  or  incapacity,  it  is  generally  impossible 
that  he  should  do  so.  If  there  is  no  surviving  or  continu- 
ing trustee,  the  ultimate  resource  commonly  is,  to  give  the 
power  to  the  executors  or  administrators  of  the  last  de- 
ceased trustee ;  sometimes  of  any  deceased  trustee,  which 
is  objectionable,  as  leaving  it  uncertain,  when  more  than 
one  trustee  has  died,  which  was  mtended.  In  either  case, 
the  effect  is  to  cast  the  right  of  nomination  on  persons  who 
are  often  wholly  unconcerned  about  its  due  exercise.  In 
this  poiat  of  view,  it  seems  preferable  to  vest  the  power  in 
the  executors  or  administrators  for  the  time  being  of  the 
testator,  more  especially  as  it  should  seem  that  the  Prero- 
gative Court  will  grant  a  limited  administration  de  bonis 
non  for  this  particular  purpose.  It  has  been  decided  that 
a  power,  which  provided  that,  in  the  event  of  the  trustees 
dying,  or  desiring  to  be  discharged,  or  refusing  or  becoming 
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the  same,  then  for  mj  said  brother  [name]y  his 
executors  or  administrators,  or  either  or  any  of 
them,  [or,  for  my  executors  or  administrators  for 
the  time  being,  or  either  or  any  of  them,]  to  ap- 
point, within  six  calendar  months  after  my  de- 
cease, a  fit  person  or  persons  to  supply  the  Ta- 


incapable,  the  survivors  should  supply  the  vacancy,  did  not 
enahle  trustees  who  renounced  the  trust  ab  imtio  to  nomi- 
nate new  trustees ;  and  Mr.  Justice  Bay  ley  (who  considered 
that  **  surrivors''  might  be  construed  others)  expressed  a 
strong  opinion,  that  a  trustee  who  refused  to  act  in  limine 
was  not  such  a  trustee  as  the  testator,  when  speaking  of 
trustees  desiring  to  be  discharged  or  refusing  to  act,  con- 
templated ;  {Sharp  v.  Sharp ^  4  Bam.  &  Aid.  405)  ;  a  doc- 
trine which  renders  it  especially  necessary,  that,  in  framing 
these  clauses,  distinct  provision  should  be  made  for  the 
case  of  trustees  disclaiming.  Where  a  single  trustee  is 
appointed,  it  seems  desirable  that  the  power  should  autho- 
rize the  nomination  of  additional  as  well  as  substituted 
trustees :  and,  on  the  other  hand,  where  the  trustees  named 
by  the  testator  are  numerous,  it  may  be  proper  to  enable  a 
trustee  to  retire  without  a  new  nomination ;  and  also  par- 
tially to  supply  vacancies :  for,  without  a  special  provision, 
it  is  by  no  means  clear  that  any  newly-appointed  trustee  is 
competent  to  act  until  the  original  number  is  complete. 
Some  practitioners  insert  a  declaration  that  the  trustees  or 
trustee  for  the  time  being  shall  be  competent  to  act,  not- 
withstanding that  the  power  of  changing  trustees  haa  be- 
come exercisable ;  and  the  insertion  of  such  a  clause  would 
be  advisable,  if  there  was  any  doubt  of  a  trustee's  capacity 
to  exercise  the  functions  of  his  o£Sce  in  this  event,  which 
it  is  conceived  there  is  not,  unless  the  power  is  specially 
framed  with  a  view  to  produce  such  an  incapacity. 
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cancj  or  vacancies  occasioned  by  such  death  or 
refusal:  And  I  ftirther  declare,  that  so  often  as 
any  trustee  or  trustees  herein  named,  or  to  be  ap- 
pointed under  this  power  or  the  preceding  power, 
shall  die,  or  desire  to  be  discharged,  or  become 
unable  to  act,  it  shall  be  lawful  for  the  trustees  or 
trustee  for  the  time  being  competent  to  act,  (whe- 
ther desirous  of  being  discharged  or  not),  or  if 
there  shall  be  no  such  trustee,  then  for  my  said 
brother  [name]^  his  executors  or  administrators, 
[or,  for  my  executors  or  administrators  for  the 
time  being,]  to  appoint  a  fit  person  or  persons  to 
succeed  to  the  office  of  the  decea^d,  retiring,  or 
incapacitated  trustee  or  trustees;  and  by  force  of 
every  such  appointment  as  aforesaid  all  the  au- 
thorities and  discretions  given  or  expressed  to  be 
given  to  the  deceased,  refusing,  incapacitated,  or 
discharged  trustee,  shall  be  conferred  upon  the 
appointed  trustee  or  trustees;  in  whom,  either 
alone  or  (as  the  case  may  be)  jointly  with  the 
surviving  or  continuing  trustee  or  trustees,  my 
trust  property  shall  vest,  or  by  proper  assurances 
be  vested  (a);   and  on  every  appointment  under 

Equitable  (a)  Interests  equitable  in  tbeir  nature,  as  the  benefit  of 

In  the  new  ^  A  tnist,  or  not  legallj  assignable,  as  choses  in  action,  are 
ou?cravw-^  often  formaHy  transferred  on  the  appointment  of  new  tms- 
ance.  ^ees;  but  the  appointment  alone  confers  all  the  fiduciary  do- 

minion whieh  can  be  acquired  over  such  property.  Powers 
of  app<Hnting  new  trustees  should  not  direct  the  ezeentioB  of 
deeds  of  assurance  m  such  terms  as  might  seem  to  mske  the 
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the  first  of  the  two  preceding  powers,  the  ap- 
pointed trustee  or  trustees  shall  he  considered  as 
coming  in  under  my  will,  in  the  same  manner  as 
if  he  or  they  had  heen  therein  named  instead  of 
the  deceased  or  refusing  trustee  or  trustees  (b). 
I  DECLARE  that  the  trustees  or  trustee  for  the  indemnity  of 

trustees. 

time  being  of  my  will  shall  be  responsible  only 
for  their  or  his  own  respective  acts,  defaults,  and 


act  an  essential  concomitant  in  the  exercise  of  the  power, 
without  regard  to  the  natnre  of  the  property.  Indeed  the 
direction  to  vest  the  property  in  the  new  tmstees  is  mere 
snrplusage,  and  may  always,  without  impropriety,  he  omit- 
ted. Where  the  only  tmst  property  consists  of  stock  in 
the  puhlic  fdnds,  of  course  a  deed  of  transfer  is  not  requi- 
site, as  the  fund  is  transferred  by  a  mere  alteration  of  names 
in  the  books  at  the  Bank  of  England.  Where  the  personalty 
is  of  such  a  natnre  as  not  to  require  a  deed  for  transferring 
the  trust  property,  it  might  be  oonyenient  that  the  donee 
should  be  empowered  to  appoint  new  trustees  by  a  mere 
memorandum  in  writing,  especially  where  the  trust  pro- 
perty is  small,  as  such  a  memorandum  would  not  require  a 
stamp. 

(b)  As  the  death  in  the  testator's  lifetime,  or  the  dis-  Lapse,  by 
claimer  ab  initio  of  devisees  or  legatees  in  tmst,  would  oc-  trustees, 
casion  a  lapse,  it  is  proper  that  the  substituted  trustees 
should  be  constituted  devisees  and  legatees  in  the  place  of 
the  deceased  or  disclaiming  trustees.  The  form  here  given 
may  be  thought  too  long  and  special  for  general  use ;  but 
simpler  and  shorter  forms  will  be  found  in  some  of  the  sub- 
sequent precedents.  As  the  clause  is  susceptible  of  being 
variously  modified,  the  practitioner  is  offered  his  choice  of 
different  forms.  Perhaps,  a  form  at  once  concise  and  com- 
plete is  still  a  desideratum. 
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receipts,  and  be  exempt  from  liability  for  invo- 
luntary losses,  and  be  at  liberty  to  deduct  and 
allow  to  each  other  all  expenses  incident  to  the 
execution  of  the  trusts  of  my  will.  Lastly,  I 
revoke  all  other  testamentary  dispositions.  In 
witness  &c. 
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No.  VII. 

Will  of  a  Married  MAi^y  providin{^  for 
a  Wife  and  hia  San^  an  only  Child, 
Bequest  of  Household  Effects  to  Wife, 
Pecuniary  Legacy  to  Testator's  Mother 
for  Life,  then  to  his  Sister  absolutely. 
Devise  of  Real  Estates  to  Wife  for  Life, 
Remainder  to  San  absolutely,  with  an 
Executory  Devise  on  his  Death  under 
Age  to  Wife  absolutely, — Power  toLease. 
Bequest  of  Residuary  Personal  Estate  to 
Trustees  for  Conversion  and  Investment, 
— Income  to  Wife  for  Life, — Capital  to 
Son,  with  Executory  Bequest,  on  his 
Death  under  Age,  to  Wife, — Provisions 
for  Maintenance  and  Advancement  of 
Son, — Powers  to  sell  Real  Estate,  and 
invest  the  Produce,  to  be  held  upon  the 
Trusts  of  the  Personal  Estate — to  post- 
pone the  Conversion  of  Personal  Estate 
— to  compound  Debts,  ^c, — to  give  Re- 
ceipts— to  appoint  Trustees, — Appoint' 
ment  of  Executors  and  Guardians. 

1  HIS   IS   THE    LAST   WILL   AND  TESTAMENT  of 

me  [testator's  name,  ^c]     I  bequeath  to  my  Legacies  to 

trustees  and  executors  hereinafter  named,  £ to  Mencu  for 

apiece,  and  to  my  friends  [names,  ^c]  £ 
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LegMjy  to      apiece  for  a  ring  in  remembrance  of  me.     And  I 
trust  fortes-  bequeath  to  my  said  trustees  the  sum  of  £ , 

tator'smothei  .  .       .1 

for  life,  then  uDon  trust  to  mvest  the  same  m  the  names  or 

for  his  sister       *  n         t         » 

abwiutdy.  name  of  the  trustees  or  trustee  for  the  time 
being  of  my  will,  in  or  on  the  public  funds  or 
government  or  real  securities  in  the  United  King- 
dom, and  to  pay  the  annual  income  thereof  to  my 
mother  [^tame]  during  her  Ufe;  and»  after  her  de- 
cease, to  transfer  the  principal  fund  to  my  sister 

Power  to  vary  [nom^]  for  her  absolute  use;  And  I  empower  my 

the  invest- 

ment.  said  trustees  or  trustee,  with  the  consent  in  writing 

of  my  said  mother,  to  change  from  time  to  time 
the  investment  of  the  same  sum  from  any  of  the 
said  funds  or  securities  to  any  other  or  others; 
And  I  direct  the  aforesaid  legacies  to  be  retained, 
or  paid  at  the  end  of  three  calendar  months  after 
my  decease,  and  the  lastly  bequeathed  legacy  to 
carry  interest  at  the  rate  of  four  per  cent,  per  an- 

Househoid     num  from  my  decease  (a).      I  bequeath  all  the 

As  to  legacies      (a)  If  a  pecuniary  legacy  is  not  paid  at  the  expiration  of 

carrying  in- 

teiest.  a  year  from  the  testator's  decease^  or  whenever  else  the  tes- 

tator may  have  directed  it  to  be  paid,  the  legatee  is  entitled 
to  interest  at  the  rate  of  four  per  cent,  from  such  period, 
and  not  before ;  which  rule  extends  as  well  to  legacies  of 
stock  as  to  pecuniary  legacies.  Thus,  if  a  testator  directs 
his  executors  to  purchase  for  A.  500/.  Three  per  cent. 
Consols,  A.  would  not  be  entitled  to  call  for  a  transfer  until 
a  year  after  the  testator's  decease,  and,  therefore,  could  not 
claim  the  dividends  for  the  interval.  {Pearson  v.  Pearton, 
1  Sch.  &  Lef.  10).  But  if  the  legacy  were  specific,  as  where 
a  testator  bequeaths  a  given  portion  of  stock  then  standing 
in  his  name,  the  legatee  would  be  entitled  to  the  actual  pro- 
duce of  the  fond  from  the  testator's  decease,  as  he  would  be 
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furnitare,  plate,  linen,  china,  elass,  books,  prints,  goods.  &c.  to 
pictures,  wines,  liquors,  fuel,  consumable  provi- ^"*eiy- 

to  the  rents  of  a  house  which  is  spedfically  devised.  It  is 
ohsenrable,  too»  that  the  mle  which  entitles  a  pecuniary 
legatee  to  interest  only  from  the  end  of  a  year,  applies  as 
well  to  legacies  which  are  to  be  invested  for  the  benefit  of  a 
legatee  for  life,  as  to  those  which  are  bequeathed  to  the 
first  taker  absolutely.  Thus,  if  a  testator  gives  to  trustees 
500/.,  to  be  laid  out  on  government  or  real  security  for  A. 
for  his  life,  and  after  his  decease  the  capital  to  be  trans- 
ferred to  B.,  the  trustees  cannot  demand  payment  before 
the  end  of  a  year,  and  the  investment  then  takes  place ;  so 
that  the  first  half-yearly  payment  of  interest  to  the  legatee 
for  life  will  not  be  made  until  the  lapse  of  one  year  and  a 
half  from  the  testator's  death.  (See  Gibson  v.  Bott,  7  Ves. 
89).  Such  an  extended  postponement  of  the  enjoyment  of 
the  legatee  for  life  would,  it  is  conceived,  seldom  be  con- 
sistent with  the  intention,  and  ought,  therefore,  to  be  pre- 
vented, by  expressly  making  the  legacy  carry  interest  from 
the  testator's  decease ;  but,  a  declaration  to  this  effect  is  of 
course  less  requisite  where  (as  in  l^e  text)  all  the  legacies  are 
to  be  paid  at  an  early  period  after  the  testator's  decease;  from 
which  period,  according  to  the  doctrine  already  stated,  the 
interest  would  begin  to  run.  A  consequence  of  the  doctrine 
that  a  legacy  carries  interest  from  the  arrival  of  the  time  of 
payment,  and  not  before,  obviously  is,  that  interest  does  not 
run  on  contingent  legacies,  as  the  contingency  necessarily 
postpones  the  payment.  {Descrambea  v.  Tomkiruj  4  B.  C. 
C.  149,  n. ;  Tyrrell  v.  Tyrrell^  4  Ves.  1).  It  seems  that 
where  a  sum  of  money  is  payable  primarily  out  of  land, 
which  is  not  subjected  to  the  testator's  debts,  so  that  the 
payment  is  not  involved  in  or  dependent  upon  the  general  ad- 
ministration of  the  personal  estate,  the  legacy  carries  interest 
from  the  death  of  the  testator.  {Spurway  v.  Glynn,  9  Ves. 
483 ;  Short  v.  Weaiby,  16  Yes.  393 ;  Datnes  v.  Domes, 
Daniel,  84.  See  also  Pearson  v.  Pearson^  1  Sch.  &  Lef.  10). 
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sions,  and  other  household  efFects,   of  which  I 
shall  die  possessed,  unto  my  dear  wife  [namtf]  ah-> 

The  old  doctrine,  which  made  the  title  to  interest  depend  on 
whether  the  fiind  out  of  which  it  is  payable  does  or  does 
not  yield  immediate  profit,  seems  to  be  exploded.  (See  Gib' 
son  V.  Botty  7  Ves.  89,  97). 
Interest  on  le-  Legacies  to  infants,  to  whom  the  testator  stands  in  loco 
Sreo.  ^  '  parentis f  are  the  subject  of  some  peculiar  doctrines  respecting 
interest,  arising  from  the  moral  claim  which  such  objects  are 
considered  as  possessing  to  an  immediate  provision.  Sudi 
legacies,  therefore,  if  the  legatees  are  not  otherwise  provided 
for,  will  often  carry  interest  before  the  prescribed  time  of 
pa3nDient,  and  even  while  contingent.  Thus,  if  a  testator  be- 
queath a  pecuniary  legacy,  or  the  residue  of  his  estate,  to 
his  children,  on  their  attaining  majority,  or  to  such  chil- 
dren as  shall  attain  majority,  the  children,  though  under 
twenty *one,  will  (subject  to  the  qualification  presently  no- 
ticed,)  be  entitled  to  the  interest  for  maintenance  imme- 
diately from  the  testator's  decease.  (Harvey  y.  Harvey ^ 
'2  P.  W.  21 ;  Conway  v.  Longville,  1  Eq.  Ca.  Ab.  301 ; 
Heath  v.  Perry,  3  Atk.  102 ;  Incledon  v.  Northcote,  3  Atk. 
432,  438 :  2  Rop.  Leg.,  by  White,  233).  An  express  direc- 
tion  to  accumulate  the  income  arising  from  the  residue 
of  the  testator's  estate,  will  not  exclude  the  infant  legatee 
from  claiming  maintenance  out  of  the  interest.  {Mole  v. 
Mole,  1  Dick.  310 ;  Kime  v.  Welfitt,  3  Sim.  533).  And 
even  where  the  testator  expressly  provides  for  maintenance 
during  part  of  the  minority,  this  does  not  prevent  the  allow- 
ance of  interest  for  the  remaining  period.  {Chambers  ▼. 
Goldwin,  11  Yes.  1).  The  greatest  stretch,  however,  of  the 
doctrine  in  favour  of  provisions  for  maintenance  is  exempli- 
fied by  those  cases  in  which  an  express  allowance  made  by 
the  testator  has  been  increased.  {Aynsworth  v.  Matchett, 
13  Ves.  321;  Stretch  v.  Watkins,  1  Madd.  253);  but,  in 
order  to  warrant  such  an  augmentation,  the  inadequacy  of 
the  testator's  allowance  must  be  clearly  made  out.  {Hearle 
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solutely.    I  DEVISE  all  the  real  estate,  of  whatso-  Reia  estate  to 

^  '  wife  for  life; 

ever  tenure  and  wheresoever  situate,  (including  —remainder 

v.  Greenbank,  3  Atlc.  697,  716;  Long  v.  Long,  3  Yes.  286, 
n.).  And  it  should  seem,  that,  to  sapport  an  application  for 
maintenancei  in  any  case,  it  is  essential  that  all  the  parties 
oonoemed  in  interest  (including  the  ulterior  legatees,  if  any, 
who  would  be  entitled  in  any  possible  event,)  should  concur; 
and  if  the  gift  is  so  framed  as  to  admit  after-bom  issue,  the 
court  will  not  apply  any  portion  of  the  income  for  the  main- 
tenance of  the  exiiting  issue,  although  the  persons  entitled 
on  fedlure  of  issue  may  acquiesce.  {Kime  v.  Welfit,  3  Sim. 
533).  The  rule  which  gives  to  the  testator's  children  inter- 
est  from  his  decease  admits  of  a  slight  modification  in  the 
case  of  an  infont  en  ventre  sa  mere,  who  (though  for  every 
other  purpose  regarded  as  a  living  person)  is  entitled  to  in- 
terest from  his  birth  (when  his  necessities  commence),  and 
not  from  the  decease  of  the  testator.  (Rawlins  v.  Rawlins, 
2  Cox,  425).  It  should  be  observed,  that  the  doctrine  which 
entities  children  to  interest  by  way  of  maintenance  does  not 
extend  to  adults;  {Lowndes  v.  Lowndes,  15  Yes.  101;  see 
also  Raven  v.  Waits,  1  Swanst.  553,  558;  but  see  contra 
Buxton  V.  Buxton,  1 C.  P.  Coop.  106,  in  which,  however,  it 
does  not  appear  that  the  doctrine  underwent  any  discus- 
sion) ;  nor,  in  general,  to  infrmts  whose  parent  is  living,  as 
the  testator,  in  regard  to  such  objects,  does  not  stand  in  loco 
parentis;  (11  Yes.  48;  12  Yes.  20;  1  Yes.  sen.  310;  3 
Yes.  &  Bea.  183) ;  unless  there  is  distinct  evidence  of  an 
intention  to  assume  the  parental  office  in  regard  to  providing 
for  the  infrmt;  {Powys  v.  Mansfield,  3  Myl.  &  Crai.  359); 
nor  where  the  testator  has  himself  by  the  will  otherwise  pro- 
vided for  the  maintenance  of  the  infimt.  {Donovan  v.  Med^ 
ham,  Rolls,  17  Mar.  1835,  5  Law  Joum.  N.  S.  120).  As 
to  the  applicability  of  this  doctrine  to  illegitimate  children, 
see  BecJeford  v.  Tohin,  1  Yes.  sen.  308 ;  Raven  v.  Waite, 
1  Swanst.  553 ;  Newman  v.  Bateson,  3  Id.  689 ;  Dowling  v. 
Tyrrell,  2  Russ.  &  M.  343 ;  Rogers  v.  Soutten,  2  Keen,  598. 
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to  teitator't    chattels  Teal),  to  which  I  shall  at  my  decease  he 
child  abio-     entitled,  either  in  possession,  reversion,  or  other- 

lutely.but.in      .  '  '^ 

the  event  of    wisc,  (exccpt  cststcs  Ycsted  in  me  ss  trustee  or 

his  death  un-  '  ^         '^ 

tife'atao?     mortgagee),  unto  my  said  wife  [name]  and  her  as- 
luteiy.  signs,  for  her  life,  without  impeachment  of  waste, 

so  far  as  I  can  grant  that  privilege,  and  after  her 
decease,  unto  my  son  and  only  child  [name],  his 
heirs,  executors,  administrators,  and  assigns;  hut 
if  my  said  son  shall  die  under  the  age  of  twenty- 
one  years,  [or,  under  the  age  of  twenty-one  years, 
without  leaving  issue],  then  I  devise  the  same  real 
estate  unto  my  said  wife,  her  heirs,  executors. 
Power  to  administrators,  and  assigns;  And  I  empower  my 
ter  her  death  said  wifc  durinff  her  life,  and  after  her  decease  the 

to  trustees.  ° 

rityof Sn*to  ^^™stees  or  trustee  for  the  time  heing  of  my  will, 
grant  leases,  during  the  minority  of  my  said  son,  to  grant 
leases  of  my  said  real  estate,  or  any  part  or 
parts  thereof,  for  any  term  or  terms  of  years  not 
exceeding  twenty-one  years  in  possession,  at  the 
hest  rent,  without  taking  any  fine  or  premium,  and 
upon  such  terms,  in  other  respects,  as  the  lessor 
Residue  of     or  Icssors  shsll  think  reasonable.     I  bequeath 

personal  es- 
tate to  trus-    the  residue  of  my  personal  estate  to  my  trustees 

tees,  upon  .  "^    '^  '' 

trust  to  get    hereinafter  named.  Upon  trust,  to  convert  and 

in  and  uivest,  ' 

&C-:  get  in  such  residuary  personal  estate,  and  invest 

the  monies  to  arise  therefrom,  in  the  names  or 
name  of  the  trustees  or  trustee  for  the  time  being 
of  my  will,  in  or  on  the  public  funds  or  govern- 
ment or  real  securities  (5)  in  the  United  King- 


Remarks  up-       (d)  Without  an  express  authority,  trustees  are  not  justi- 

tovarysecuri-  fied  in  transferring  to  any  new  security  funds  which  have 

ties. 
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doin;  And  upon  further  trust  to  penmt—topennit 
and  empower  my  said  wife  to  reome  the  anna-  Aeinoomefor 
al  income  of  the  said  money,  or  the  secnrities 
whereon  the  same  shall  he  invested,  during  h^ 
life;  and  after  her  death,  as  to  the  same  money 
and  securities,  and  the  anniud  income  thence- 
forth to  hecome  due  for  the  same.  In  trust  for  -capital  to 

,     .    .  ,  teatator's  son, 

my  saia  son,  his  executors,  administrators,  and  but.  in  the 

•'  '  '  event  of  his 

assigns;  but  if  my  said  son  shall  die  under  the  ^®*^"5jg 
age  of  twenty-one  years,  [or,  under  the  age  of 
twenty-one  years,  without  leaving  issue,]  then  In 
TRUST  for  my  said  wife,  her  executors,  adminis- 
trators, and  assigns;    And  I  empower  my  said  Power  to  var 
trustees  or  trustee,  witih  the  consent  in  writing  of  >^«nt 
my  said  wi&,  whether  oovert  or  sole,  and  after 


been  once  invested  pursuant  to  the  trusts ;  for  though  such 
new  security  might,  consistently  with  the  trusts,  have  been 
originally  adopted,  yet  the  trustee,  having  made  liie  invest- 
ment on  another  species  of  security,  is,  in  this  particular, 
funetui  offieio.  The  same  principle  of  course  applies  to 
fimds  composing  part  of  the  estate  at  the  testator's  decease, 
and  which  a  due  execution  of  the  trusts  does  not  require  to 
be  converted.  It  seems  in  general  proper  that  the  power 
to  vary  the  securities,  should  be  placed  under  the  control  of 
the  person  entitled  to  the  knmtdiate  income,  whose  interest 
is  most  directly  involved  in  its  due  and  impartial  exercise : 
for  instance,  a  teansfer  from  Three  per  cent.  Reduced  Stock 
to  Three  per  cent.  Consols  would  have  the  effect  of  post- 
poning or  accelerating,  as  the  case  may  be,  for  three 
months,  the  dividend  for  the  current  half-year,  the  one 
being  payable  in  April  and  October,  and  the  other  in  Ja- 
avary  and  July. 
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her  decease^  and  during  the  minority  of  my  said 
son>  in  the  discretion  of  my  said  trustees  or  tms- 
tee,  to  change  from  time  to  time  the  investment 
of  the  last-mentioned  monies  from  any  of  the  said 
proTiaioo  for  'ftmds  Or  Securities  to  any  other  or  others.    I  fur- 

the  raainte-       _  , ,    ^  ^  _ 

nance  of  son;  ther  empower  my  said  trustees  or  trustee,  after 
the  decease  of  my  said  wife,  to  apply  such  part  as 
they  or  he  shall  deem  expedient  of  the  income  of 
the  real  and  personal  property  hereinbefore  de- 
vised and  bequeathed  to  or  in  trust  for  my  said 
son,  in  or  towards  his  maintenance  and  education, 
or  otherwise  for  his  benefit,  during  his  minority; 
and  I  direct  my  said  trustees  or  trustee  to  accu- 
mulate, during  his  minority,  the  unapplied  in* 
come,  by  investing  the  same,  with  power  to  vary 
the  investment,  as  aforesaid,  and  to  add  the  ac- 
cumulations thereof  to  the  capital  of  the  personal 
—for  the  ad-  property  so  bequeathed;  I  frurther  empower  my 
son.  ^  °  said  trustees  or  trustee,  with  the  consent  in  writing 
of  my  said  wife,  whether  sole  or  covert,  during 
her  life,  and  after  her  decease,  and  during  the 
minority  of  my  said  son,  in  the  discretion  of  my 
said  trustees  or  trustee,  to  apply  any  part  or  parts 
of  the  personal  property  so  bequeathed  as  last 
aforesaid,  or  of  the  said  accumulations,  not  ex- 
ceeding in  the  whole  the  sum  of  £ ,  in  or  to- 
wards the  advancement  or  preferment  in  the  world 
Power  to  of  my  said  son.  I  further  empower  my  said  trus- 
leai  estate,     tccs  or  trustec,  if  they  or  he  shall  think  it  advan- 

and  invest 

pn^uoe.  to    tageous  SO  to  do,  at  any  time  or  times,  with  the 
fore^Sred  ^'^^c^*  ^  writing  of  my  said  wife,  whether  covert 
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or  sole,  and  after  her  decease^  and  during  the  mi-  of  tfaex«aidu- 
noritjr  of  my  said  son,  in  the  discretion  of  m j  said  «tate. 
trustees  or  trustee,  to  sell  my  said  real  estate,  or 
any  part  or  parts  thereof,  together  or  in  parcels, 
by  public  sale  or  private  contract,  and  convey  the 
real  estate  so  sold  unto  or  according  to  the  direc- 
tion of  the  purchaser  or  purchasers  thereof;  And 
I  direct  that  my  said  trustees  or  trustee  shall  in- 
vest the  money  to  arise  from  the  sale  thereof, 
in  manner  hereinbefore  directed  concerning  the 
money  to  arise  from  my  residuary  personal  es- 
tate, and  shall  hold  the  funds  or  securities  whereon 
such  investment  shall  be  made,  upon  the  trusts 
hereinbefore  contained  concerning  the  ftmds  or 
securities  whereon  the  produce  of  my  residuary 
personal  estate  may  be  invested.  I  declare  that  Power  to 
my  said  trustees  or  trustee  shall  have  a  discre-  getting  in  of 

.  personal  es- 

tionary  power  to  postpone,  for  such  period  as  to  tate-the 
them  or  him  shall  seem  expedient,  the  conversion  5^^^. 
or  getting  in  of  any  part  of  my  residuary  personal  ""**  income. 
estate,  which  shall  at  my  decease  consist  of  stocks, 
funds,  or  securities  of  any  description  whatsoever; 
but  the  outstanding  personal  estate  shall  be  sub- 
ject to  the  trusts  hereinbefore  contained  concerning 
the  money  and  funds  and  securities  aforesaid,  and 
the  yearly  proceeds  thereof  shall  be  deemed  annual 
income  for  the  purposes  of  such  trusts.    I  devise  Devueof 

'-      -^  mortgage  and 

all  real  estates  which  shall  at  my  decease  be  vest-  *"»*'  estate*. 
ed  in  me  as  trustee  or  mortgagee  to  my  trustees 
hereinafter  named,  subject  to  the  equities  affect- 
ing the  same  respectively.     I  empower  the  trus-  power  to 

k3 
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tnutowto     tees  or  trustee  for  the  time  being  of  my  will  to 

givereodpti.  ^  ., 

give  receipts  for  all  monies  and  effects  to  be  paid 
or  delivered  to  such  trustees  or  trustee  by  virtue 
of  my  willy  and  declare  that  such  receipts  shall 
exonerate  the  persons  taking  the  same  from  all 
liability  to  see  to  the  application  or  disposition  of 
Power  to  the  moncy  or  effects  therein  mentioned.  I  sm- 
debt*,  &C.  POWER  the  trustccs  or  trustee  for  the  time  bemg 
of  my  will  to  compound  or  aUow  time  for  the  pay- 
ment of  any  debt  or  debts  due  to  my  estate,  and 
to  satbfy  aU  demands  against  my  estate,  whether 
supported  by  strictly  legal  evidence  or  not;  and 
to  settle  all  accounts  between  me  and  any  person 
or  persons,  on  such  terms  as  my  said  trustees  or 
trustee  shall  in  their  or  his  discretion  think  expe- 
dient; and  to  refer  any  matters  in  difference  re- 
powertoap-  latiuff  to  my  affairs  to  arbitration.     I  declare 

point  trug'  "  * 

tea.  and  their  that  if  my  trustecs  hereinafter  named,  or  either  of 

indenmity.  "^  ' 

them,  or  any  trustees  or  trustee  to  be  appointed 
under  this  clause,  shall  die,  or  be  unwilling  or 
incompetent  to  accept  or  execute  the  trusts  of  my 
will,  it  shall  be  lawful  for  my  wife,  whether  covert 
or  sole,  and,  after  her  death,  for  the  competent 
accepting  trustees  or  trustee  for  the  time  being,  if 
any,  whether  retiring  from  the  office  of  trustee  or 
not,  or,  if  none,  for  the  executors  or  administrators 
of  the  last  deceased  trustee,  to  substitute,  by  any 
writing  under  their  or  his  hands  or  hand,  any 
person  or  persons,  in  whom  alone,  or  (as  the  case 
may  be)  jointly  with  any  surviving  or  continuing 
trustees  or  trustee,  my  trust  estate  shall  be  vested; 
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and  I  exempt  erery  trustee  of  my  will  from  lia- 
bility for  losses  occurring  without  his  own  wilful 
de&ult^  and  authorize  him  to  retain  and  allow  to 
his  co-trustee  aU  expenses  incidental  to  the  trus- 
teeship. I  APPOINT  my  friends  [names,  ^c]  to  ^pointment 
be  trustees  of  my  will;  and  I  appoint  my  said  ^^^"'^^ 
wife  [name],  and  the  said  [trtutees],  to  be  execu- 
trix and  executors  of  my  will,  and  guardians  of 
my  said  son  [name]  during  his  minority.  Lastly, 
I  revoke  all  other  wills.     In  witness  &c. 
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No,  VIII, 

Will  of  a  Married  Man,  providing  for  a 
Wife  and  Younger  Children;  the  Eldest 
Son  having  been  protfided  for, — Rent- 
charge  to  Wife,  reducible  on  Marriage, — 
Residue  (Real  and  Personal)  to  Younger 
Children,  with  Executory  Limitations 
between  them  and  the  Eldest  Son. 

This  is  the  last  will  and  testament  of 
Moveables     me  [testator's  name,  &c,']     I  bequeath  to  my 

and  a  pecu-  , 

niary  legacy    dear  wife   [name']   all    my  household   furniture, 

to  wife.  ^  -•  " 

plate,  linen,  glass,  china,  books,  pictures,  prints, 
wines,  liquors,  fuel,  house-keeping  stores  and  pro- 
visions, and  other  effects  of  the  like  nature,  and 

the  sum  of  £ ,  to  be  paid  to  her  out  of  the 

first  monies  which  shall  come  to  the  hands  of  my 
Pecuniary  le-  exccutors.    I  BEQUEATH  to  my  cldcst  SOU  [namel 

gacy  to  eldest  *'  l  j 

son.  ^fQj  whom  I  have  already  provided)  the  sum  of 

£ only,  to  be  paid  to  him  at  the  end  of 

Rent-charce  Calendar  mouths  next  after  my  decease.     I 

to  wife,  ledu-  •' 

j^weonroar-  devise  to  my  ssid  Wife  a  yearly  rent-charge  of 

£ for  her  life,  if  she  shall  so  long  continue 

my  widow;  but  if  she  shall  marry  again,  then  a 
yearly  rent-charge  of  £ only  for  the  remain- 
der of  her  life,  the  said  yearly  rent-charge  of 
£ or  £ (as  the  case  may  be)   to  be 


nage. 
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charged  upon  and  issuing  out  of  all  the  freehold 
hereditaments  to  which  I  shall  be  entitled  at  my 
decease,  and  to  be  payable  half-yearly,  without  de* 
duction;  and  the  first  payment  of  the  said  yearly 

rent-charge  of  £ to  be  made  at  the  end  of 

siic  calendar  months,  computed  from  my  decease, 
if  my  said  wife  shall  be  then  hying  and  my 
widow,  and  the  first  payment  of  the  said  yearly 

rent-charge  of  £ to  be  made  at  the  end  of 

six  calendar  months  computed  from  the  second 
marriage  of  my  said  wife,  and  a  proportionate 
part  of  each  yearly  rent-charge  to  be  paid  up  to 
the  determination  thereof.  And  I  empower  my 
said  wife,  by  distress,  and  also  by  entry  upon 
and  perception  of  the  rents  and  profits  of  my 
said  hereditaments,  to  recover  payment  of  the 
said  rent-charges,  respectively,  when  in  arrear  for 
twenty-one  days.  I  devise  and  bequeath  all  the  rou  estate 
real  estate,  and  the  residue  of  all  the  personal  es-  ofpenomu 

estate  among 

tate,  to  which  I  shaU  be  entitled  at  my  decease  younger  cmT- 

''  dren,  with  ex- 

(but,  as  to  my  fireehold  hereditaments,  subject  to  J3JJ^^**" 

such  of  the  said  rent-charges  as  shall  for  the  time  2ldtti?d3Ut 

being  be  payable)    unto  my  younger   children  "^^ 

[nanMsf],  in  equal  shares,  as  tenants  in  common, 

their  respective  heirs,  executors,  administrators, 

and  assigns;  But  if  any  of  them  shall  die  under 

the  age  of  twenty-one  years,  without  leaving  issue, 

Then  I  devise  and  bequeath  the  share  or  shares, 

as  well  original  as  accruing,  of  such  of  them  as 

shall  so  die,  to  my  said  eldest  son,  and  to  the  others 

or  other  of  my  said  younger  children,  in  equal 
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shareflf,  as  tenants  in  common,  their  respective 

heirsj    executors,    administrators,    and    assigns. 

proviiioufor  And  I  direct  and  empower  my  trostees  herein- 

maintBDanoe 

mmtof"™*"  *^'  named,  during  the  minorities  of  such  of  my 
cMidraa.  ^^  younger  children  as  shall  he  under  age  at  my 
decease,  to  receive  the  annual  income  of  their  re- 
spective shares  of  my  real  and  residuary  personal 
estate,  and  to  apply  the  same,  or  so  much  thereof 
as  such  trustees  shall  think  expedient,  in  or  to- 
wards the  maintenance  and  education,  or  otherwise 
for  the  benefit,  of  such  children  respectively,  and 
to  invest  and  accumulate  the  unapplied  surplus, 
and  add  the  accumulations  to  the  respective  shares 
whence  the  same  shall  have  arisen;  and  also  to  ap- 
ply, in  or  towards  the  advancement  in  the  world  of 
such  children  respectively,  any  part,  not  exceeding 
one  half,  of  the  principal  or  value  of  their  respec- 
tive shares,  and  for  that  purpose  to  raise  by  mort- 
gaging or  charging  my  real  estate,  or  any  part  or 
parts  thereof,  such  sum  or  sums  of  money  as  my 
Power  to  oon-  said  trustecs  shall  think  fit.     J  also  direct  and 

rertraidueof 

personalty,  empower  my  said  trustees  to  convert  and  get  in 
my  residuary  personal  estate,  as  and  when  they 
shall  think  fit,  and  to  invest  the  net  proceeds 
thereof,  in  their  names,  in  or  upon  the  public 
stocks  or  funds  of  the  United  Kingdom,  or  on 
real  securities  in  England  or  Wales,  and  to  vary  the 
investment  for  any  other  or  others  of  a  like  nature, 
when  and  as  they  shall  think  fit,  until  the  same 
shall  become  distributable  under  the  dispositions 

Power  to  let,  hereinbefore  contained*     I  also  direct  and  em- 
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power  my  said  trustee,  during  the  minorities  or  auamge,  and 
minority  of  such  of  my  said  younger  children  as 
shall  be  under  age  at  my  decease,  to  let  my  said 
real  estate  from  year  to  year,  or  for  any  term  not 
exceeding  seven  years,  in  possession,  at  the  best 
rent,  subject  to  such  covenants  and  conditions  as 
my  said  trustees  shall  think  reasonable,  and  gene- 
rally to  manage  and  direct  all  the  affidrs  and  con- 
cerns of  my  said  real  estate  and  residuary  per- 
sonal estate,  so  far  as  regards  the  share  and  in- 
terest, or  respective  shares  and  interests,  of  the 
minor  or  minors,  in  such  manner  as  my  said  trus- 
tees shall  in  their  discretion  judge  most  beneficial 
to  such  minor  or  minors.  I  also  empower  my  Power  to 
said  trustees  to  compound  and  compromise  debts  debts,  &c.; 
and  demands  daimed  as  due  from  or  to  my  es- 
tate; and  to  settle  and  adjust  my  accounts,  and 
to  refer  disputes  arising  out  of  my  a£Fairs  to  ar- 
bitration; {or,  I  EMPOWER  my  said  trustees  to 
compound  or  allow  time  for  the  payment  of  any 
debt  or  debts  due  to  my  estate,  and  to  satisfy  all 
demands  against  my  estate,  whether  supported  by 
strictly  legal  evidence  or  not;  and  to  settle  all  ac- 
counts between  me  and  any  person  or  persons,  on 
such  terms  as  my  said  trustees  shall  in  their  dis- 
cretion think  expedient;  and  to  refer  any  matters 
in  difference  relating  to  my  affiurs  to  arbitration.] 
I  also  empower  my  said  trustees  to  give  effectual  -and  to  give 
discharges  for  all  monies  paid  to  them  as  such 
trustees.  I  devise  to  my  said  trustees  all  the 
real  estate  which  shall  at  my  decease  be  vested  in 
me  as  mortgagee  or  trustee,  subject  to  the  equities 
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Power  to  ap-  affecting  the  same  respectively.     I  declare  that 
tns,  and  their  if  mv  trustecs  hereinafter  named,  or  any  of  them, 

indemnity.  ,  _ 

or  any  trustees  or  trustee  to  he  appomted  under 
this  clause,  shall  die,  or  he  unwilling  or  incompe- 
tent to  accept  or  execute  the  trusts  of  my  will,  it 
shall  he  lawftd  for  my  wife,  so  long  as  she  shall 
continue  my  widow,  and,  after  her  death  or  mar- 
riage, for  the  competent  accepting  trustees  or 
trustee  for  the  time  heing,  if  any,  whether  re- 
tiring from  the  office  of  trustee  or  not,  or,  if  none, 
for  the  executors  or  administrators,  or  either  or 
any  of  the  executors  or  administrators,  of  the  last 
deceased  trustee,  to  substitute,  by  any  writing  un- 
der their  or  his  hands  or  hand,  any  person  or  per- 
sons, in  whom  alone,  or  (as  the  case  may  be)  jointly 
with  any  surviving  or  continuing  trustees  or  trus- 
tee, my  trust  estate  shall  be  vested;  and  I  exempt 
every  trustee  of  my  will  6rom  liability  for  losses 
occurring  without  his  own  wilful  default,  and  au- 
thorize him  to  retain  and  allow  to  his  co-trustees 
or  co-trustee  all  expenses  incidental  to  the  trustee- 
ship. And  I  declare  that  the  powers  and  discre- 
tions hereinbefore  vested  in  the  trustees  hereinbe- 
fore named,  shall  be  exercisable  by  the  trustees 
Appointment  and  trustec  for  the  time  being  of  my  will.     I  ap- 

of  tiustees,  ,  o  .f 

executors,and  POINT  mv  fneuds  [names,  ^c.l  to  be  trustees  of 

guardian?.  •'  •-  ,  . 

my  will;  and  I  appoint  my  said  wife  [name],  she 
continuing  my  widow,  and  the  said  [tmsteea],  to 
be  executrix  and  executors  of  my  will,  and  guar- 
dians of  my  children  during  their  respective  mi- 
norities.    Lastly,  I  revoke  all  other  wills.     In 

WITNESS  &C, 
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No.  IX. 

Will  of  a  Married  Man,  pnmdingfor 
a  Wife  and  Adult  Children, — Bequett 
to  Wife  of  Wines,  ^.  and  the  Use  of 
Furniture. — Real  Estate,  and  Residue 
of  Personal  Estate,  vested  in  Trustees 
for  Sale  and  Conversion — Income  to  Wife 
for  Life. — Legacy  out  of  Capital  to  one 
Child,  and  Surplus  among  the  other 
Children — Share  of  Daughter  for  her 
separate  Use. — T^mstees  not  to  sell  Real 
Estate  in  Wifis  Lifetime  without  her 
Consent,  and  to  he  at  liberty  to  post' 
pone  the  Conversion  of  Personedty, — i)e- 
vise  of  Mortgage  and  Trust  Estates. 
— Powers  to  give  Receipts,  compound 
Debts,  and  appoint  IVustees, — Appoint^ 
ment  of  Executors. 

J.  HIS  is  the  last  will  and  testament  of  me 
[testator's  name,  ^e.].  I  beuueath  the  wines>  li«  Bequest  of 
quors,  fuel,  and  other  consumable  household  stores  wife. ' 
and  proyisions,  and  the  linen,  china,  and  glass,  of 
which  I  shall  die  possessed,  to  my  dear  wife  [name] 
absolutely.    I  beuueath  to  my  said  wife  the  use  Bequest  of 
and  enjoyment  of  the  household  furniture  andniture,&c.»to 

**   ^  wife  for  life, 

utensils  not   hereinbefore  bequeathed,   and  theth«>tof>u 
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JjJ^.  *>»»>-  plate,  books,  pictures,  and  prints  of  which  I  shall 
die  possessed,  daring  her  hfe;  And  after  her  de- 
cease, I  direct  the  same  articles  to  be  disposed  of 
as  part  of  the  residue  of  my  personal  estate,  [or, 

—For.  to  be  di- 1  bequeath  the  same  to  my  four  children  (names)  ^ 

vided  bet  ween 

teBtator*schii.  to  be  divided  between  them  as  nearly  as  may  be  in 

dren-diyi-  ^  ^ 

SS.'^bJW  ^V^  *"«»'  "»**  ^  "'y  dispute  shall  arise  concern. 
^^^^  ing  the  division  thereof,  then  such  division  shall 

be  made  by  the  trustees  or  trustee  for  the  time 
being  of  my  will,  whose  determination  shall  be 
^jgj«7  ^  final].  And  I  direct  my  executors  to  cause  an  in- 
to be  taken,  yentory  to  be  taken  of  the  same  urticles  before  the 
delivery  thereof  to  my  said  wife,  and  two  copies 
of  such  inventory  to  be  signed  by  my  said  wife, 
of  which  copies  so  signed  one  shall  be  delivered  to 
her,  and  the  other  be  kept  by  my  executors  (a). 


As  to  the  le-        (a)  This  direction  is  in  accordance  with  the  rule  of  equity, 

curitr  t^ 

quired  from    whose  interferen6e  on  the  part  of  an  ulterior  legatee  of 

^'^"*  ehattds  is  at  present  restricted  to  the  requisition  of  an  in- 
ventory from  the  legatee  for  life.  To  support  the  demand 
of  security  formerly  required,  (2  Vem.  453),  a  special  case 
of  actual  danger  must  now  be  made  out.  (Foley  v.  Burnell, 
1  B.  C.  C.  279).  Indeed,  even  where  a  pecuniary  legacy 
is  made  liable  to  be  defeated  by  a  subsequent  contingency, 
tke  legatee  (the  time  of  payment  being  arrived)  is  entitled 
to  Teceive  it  widumt  giving  security,  as  a  court  of  equity 
will  not  exact  from  a  legatee  what  the  testator  has  not  re- 
quired. Thus,  where  a  testator  bequeathed  1,000/.  to  A., 
but  on  condition  that,  if  she  succeeded  to  a  particular  estate 
by  the  determination  of  a  certain  estate  tail  then  subsisting 
in  B.,  the  legacy  to  be  void ;  it  was  held  ihat  A.  was  entl- 
tied  to  he  paid  the  legacy  in  the  lifietime  of  B.  withoot 
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I  DEVISE  all  the  real  estate  to  which  I  shall  be  Deviseorreai, 

«  ,    .  -  ttnd  residuary 

entitled  at  my  decease,  (except  estates  vested  in  me  pecaonai  es- 
as  tnistee  or  mortffaeee)^  and  I  bequeath  the  resi-  tees,  upon 

^^     ^'  ^  trust  to  seU. 

due  of  the  personal  estate  to  which  I  shall  be  then  set  in,  and  in- 

vest  J 

entitled,  to  [names,  ^c],  their  heirs,  executors, 
administrators,  and  assigns,  respectively.  Upon 
TRUST  to  sell  my  real  estate,  together  or  in  par- 
cels, by  public  auction  or  private  contract,  and  to 
convert  and  get  in  my  residuary  personal  estate, 
and  invest  the  monies  to  arise  from  such  real 
estate,  and  residuary  personal  estate,  in  the  names 
or  name  of  the  trustees  or  trustee  for  the  time 
being  of  my  will,  in  or  upon  any  of  the  pubUc 
stocks,  funds,  or  securities  of  the  United  Kingdom, 
or  any  real  securities  in  England,  Wales,  or  Ireland, 
with  Hberty  for  the  said  trustees  or  trustee,  with 
the  consent  in  writing  of  my  said  wife,  to  vary 
and  transpose  the  investment  from  time  to  time 
for  any  other  investment  of  the  description  afore- 
said; And  upon  further  trust  to  permit  and  --^  permit 

*  wifeto  receive 

empower  my  said  wife  to  receive  the  annual  income  gj  income 
of  the  said  monies,  or  the  stocks,  funds,  and  se- 
curities whereon  the  same  shall  be  invested,  during 
her  life;    and  after  her  death.  As  to  the  same --rfter her 

death  to  pay 

monies,  stocks,  funds,  and  securities,  and  the  an-  JSp^^rtT 
nual  income  thenceforth  to  become  due  for  the  ^t^i!^ 
same.  Upon  trust  to  pay  thereout  to  my  said  '^fi'***** 
son  [name],  his  executors,  administrators,  or  as- 

security.  (Fawkeg  y.  Gray,  18  Yes.  131 ;  see  aim  ChiffUkt 
T.  Smith,  1  Id.  97). 
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^to  divide 
ttae<urplu3 
between  the 
other  ehil- 
dxen; 


kughtei's 
■hare  for  her 
•eparate  lue. 


Trustees  pro- 
hibitedfiom 
selling  real 
estate  in  wife's 
lifetime  with- 
out her  oon- 
sentt  and  em- 
powered  to 
postpone  the 
conversion  of 
personal  es- 
tate—unsold 


signs,  the  sum  of  £ ,  which  sum  shall   be 

absolutely  Tested  in  him  on  my  decease  (6),  and 
shall  carry  interest  after  the  rate  of  41.  per  cent, 
per  annum  from  the  decease  of  my  said  wife  until 
payment  thereof;  And,  subject  to  the  payment  of 
the  same  sum  and  interest,  In  trust  for  my  said 
other  children,    [namea],   to  be  divided  equally 
among  them,  their  respective  executors,  adminis^ 
trators,  and  assigns;  and  the  respective  shares  of 
such  children  to  be  absolutely  vested  on  my  de* 
cease;    and  the  share  of  my  said  daughter  to  be 
received,  enjoyed,  and  disposed  of  by  her  as  her 
separate  estate,  without  the  control  or  interference 
of  her  present  or  any  future  husband,  and  her  re- 
ceipt to  be,  notwithstanding  coverture,  an  eflPectual 
discharge  for  the  same.    Nevertheless,  I  declare 
that  no  sale  of  my  real  estate,  or  any  part  thereof, 
shall  be  made  in  the  hfetime  of  my  said  wife, 
without  her  previous  consent  in  writing;  and  that 
my  said  trustees  or  trustee  shall  have  a  discre- 
tionary power  to  postpone  for  such  period  as  to 


Exptress  di- 
rection as  to 
vesting. 


(b)  Haying  regard  to  the  established  rules  of  construction 
respecting  the  vesting  of  estates  and  interests,  this  declara- 
tion may  appear  superfluous;  but,  in  preparing  legal  in- 
struments in  general,  and  more  especially  wills,  some  con- 
cession may  be  usefully  made  to  popular  notions;  for  it 
seems  desirable,  if  possible,  that  wills  should  be  so  framed 
as  to  disclose  the  testator^s  intention  to  the  most  unlearned 
peruser.  Considering  how  often  the  vesting  of  legacies  is 
a  subject  of  dispute,  scarcely  any  degree  of  explicitness  on 
the  point  can  be  deemed  excessive. 
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them  or  bim  shall  seem  expedient,  the  conversion  real  estate  to 

'^  be  deemed 

or  getting  in  of  any  part  of  my  residuary  perso-  penonai- 
nal  estate,  which  shall  at  my  decease  consist  of 
stocks,  funds,  or  securities  of  any  description  what- 
ever;  hut  the  unsold  real  estate,  and  outstanding 
personal  estate,  shall  be  subject  to  the  trusts 
hereinbefore  contained  concerning  the  monies, 
stocks,  funds,  and  securities  aforesaid,  and  the 
rents  and  yearly  produce  thereof  shall  be  deemed 
annual  income  for  the  purposes  of  such  trusts,  and 
such  real  estate  shall  be  transmissible  as  personal 
estate  under  the  ultimate  trust  hereinbefore  con- 
tained (c).     I  DEVISE  all  real  estates   (if  any)  Demise  of 

m   t  t  •  1  trust  and 

vested  in  me  as  trustee  or  mortgagee  to  the  said  mortgage 

estates. 

{trtMtees],   subject  to  the  equities  affecting  the 
same  respectively.     I  empower  the  trustees  or  Powertogiva 
trustee  for  the  time  being  of  this  my  will  to  give 
receipts  for  all  monies  and  effects  to  be  paid  or 

(c)  A  declaration  to  this  effect  should  always  be  inserted  Propriety  of 
where  a  discretionary  power  is  lodged  in  trustees  or  others  thoritvtosus- 
to  suspend  the  conversion  of  the  property,  as  otherwise  the  J^fonf  *"**' 
question  occurs,  whether  the  property  is  to  be  considered 
for  the  purposes  of  transmission  as  converted,  until  it 
actually  becomes  so ;  a  point  which  was*  discussed,  but  not 
decided,  in  the  cases  of  Thornton  v.  Hawley,  10  Yes.  129, 
and  Van  v.  Bamett,  19  Yes.  102.    Where  the  direction  to 
sell  and  convert  forthwith  is  absolute  and  imperative,  the 
doctrine,  that  the  property,  in  contemplation  of  equity,  be- 
comes immediately  impressed  with  the  qualities  belonging 
to  its  destined  character,  is  so  well  settled  and  known  (see 
Fletcher  v.  Ashbumery  1 B.  C.  C.  499),  that  a  clause  declara- 
tory of  the  testator's  intention  on  the  point  is  less  important* 
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delivered  to  snch  trustees  or  trustee  by  virtue  of 
my  will,  and  declare  that  such  receipts  shall  exon^ 
erate  the  persons  taking  the  same  from  liability  to 
see  to  the  application  or  disposition  of  the  monies 
Power  to       or  e£fects  therein  mentioned.     I  empower  the 

conapound  , 

debto,  See,  trustecs  or  trustee  for  the  time  being  of  my  will  to 
compound  or  allow  time  for  the  payment  of  any 
debt  or  debts  due  to  my  estate,  and  to  settle 
all  demands  against  my  estate,  and  all  acoonnts 
between  me  and  any  person  or  persons,  on 
such  terms  as  my  said  trustees  or  trustee  shall  in 
their  or  his  discretion  think  expedient,  and  to  re- 
fer any  matters  in  difference  relating  to  my  affairs 
Power  to  to  arbitration.  I  declare  that  if  my  said  trus- 
totnStea for  *®®'»  ^^  ^^^  ^^  them,  or  any  person  or  persons  to 
ing.  to^ap^  bc  appointed  under  this  clause,  shall  die,  or  be  nn- 
pwnt  tru».  unlling  or  incompetent  to  execute  the  trusts  of  my 
will,  it  shall  be  lawftd  for  my  said  wife  during  her 
hie,  and,  after  her  death,  for  the  competent  trus- 
tees or  trustee  for  the  time  being,  if  any,  whether 
retiring  from  the  office  of  trustee  or  not,  or,  if 
none,  for  the  executors  or  administrators,  or  either 
or  any  of  the  executors  or  administrators,  of  the 
last  surviving  trustee,  to  substitute,  by  any  writing 
under  her,  his,  or  their  hand  or  hands,  any  fit 
person  or  persons,  in  whom  alone,  or,  as  the  case 
may  be,  jointly  with  the  surviving  or  continuing 
trustees  or  trustee,  my  trust  estate  shall  be  vested; 
and  I  exempt  every  trustee  of  my  will  from  lia- 
bility for  losses  occurring  without  his  own  wilful 
default,  and  authorize  him  to  retain  and  allow  to 
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his  co-trustee  or  co-trustees  all  expenses  incidental 

to  the  trusteeship,     I  appoint  the  said  [trustees]  Appointment 

1  n  "»%        -r  T  1        11  oiexecutow. 

to  be  executors  of  my  will.     Lastly,  I  revoke  all 
other  wills.     In  witness  &c. 
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No.  X. 

Will  of  a  Married  Man,  disposing  of 
Personal  Property  in  favour  of  his  Wife 
and  Children.  Furniture^  ^c,  bequeath' 
ed  to  Wife  absolutely — Income  of  Resi- 
due to  Wife  during  Widowhood — Capi- 
tal to  Children  and  Issue,  living  at  her 
Death  or  Marriage,  per  stirpes — Hus- 
bands and  Widows  of  deceased  Children 
to  participate — Maintenance  and  Ad- 
vancement.— Directions  as  to  Investment 
of  Residue,  with  Power  to  continue  exist- 
ing Investments,  and  special  Provisions 
as  to  what  shall  be  deemed  Income, — 
Powers  to  give  Receipts,  appoint  Trus- 
tees, ^c. 

1  HIS    IS   THE  LAST  WILL   AND   TESTAMENT   of 

Appointment  me  [testator^s  name,  ^c.].     I  appoint  {names, 

oiexecuton     o     t         i  i  /»  m  t 

and  guar-      A-c.|  to  be  trustees  and  executors  of  my  will;  and 

diani.  ' 

I  appoint  my  dear  wife  [name'],  during  her  widow- 
hood, to  be  guardian,  and  after  her  death  or  mar- 
riage the  said  [trustees'],  and  the  survivors  and 
survivor  of  them,  to  be  guardians  and  guardian  of 
Bequest  of     mv  infant  children.     I  SEauEATH  the  household 

furniture,  dec      *     , 

towifeabso-  fumiturc,  plate,  linen,  china,  glass,  liquors,  fuel, 
pecuniary  le-  and  housekeeping  stores,  of  which  I  shall  die  pos- 
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sessed  to  my  said  wife  absolutely;  and  I  also  be-  neyforher 

,  immediate 

qneath  to  my  said  wife  £ for  her  immediate  «•«• 

use>  to  be  paid  within  ten  days  after  my  decease. 

I  BEUUEATH  to  my  brother  [name]  the  sum  of  pecuniary  le- 

£ ,  to  be  paid  to  him  within  six  calendar  S!ct. 

months  after  my  decease:  and  I  direct  that  the 
same  legacy  shall  not  be  deemed  a  satisfaction  of 
the  debt  owins  from  me  to  him  (a),     I  BEauEATH  income  or  re- 

°  ^   '  sidue  to  wife 

(a)  A  gift  by  will  appears  primd  facte  to  import  bounty,  Debts,  when 
and  yet,  in  spite  of  this  seemingly  obvious  principle,  it  has  legacies. 
been  long  an  established  doctrine,  that  where  a  person,  who 
is  under  an  obligation  to  pay  a  sum  of  money,  bequeaths 
by  his  will  to  his  creditor  a  pecuniary  legacy  equal  to,  or 
gpreater  than,  the  amount  of  such  debt,  he  is  presumed  to 
mean  to  discharge  the  obligation,  and  not  to  confer  an  ad- 
ditional benefit  on  the  legatee,  except,  indeed,  so  fiur  as  the 
legacy  may  happen  to  exceed  the  debt.  {Brmtm  v.  Dawgon, 
Pre.  Cha.  240 ;  Fowler  y.  Fowler,  3  P.  W.  353 ;  Beech 
v.  Kennepal,  1  Yes.  sen.  124 ;  see  also  Walker  t.  Smilhf 
4  Madd.  325,  oyerruling  Cuthbert  y.  Peacock^  Salk.  155). 
But  a  legacy  of  less  amount  is  not  a  satisfaction  even  pro 
tanto ;  and  it  seems  that,  where  there  are  several  debts,  a 
legacy  equal  to  one  of  them  will  not  satisfy  such  debt; 
{firaham  v.  Graham,  1  Yes.  sen.  262) ;  nor  in  any  case 
will  a  debt  be  satisfied  by  a  general  or  residuary  bequest ; 
{Barret  v.  Bedford,  1  Yes.  sen.  519 ;  Devese  v.  Poniet, 
1  Cox,  188) ;  nor,  h  fortiori,  by  the  gift  of  something  en- 
tirely different.  Thus,  the  gift  of  an  estate  or  an  annuity 
would  not  bar  the  legatee's  right .  to  a  pecuniary  debt,  or 
vice  versd,  (Cfranmer^s  case,  Salk.  508 ;  Broughttm  v.  Er- 
rington,  7  B.  P.  C.  461,  Toml.  ed.;  Bichardton  v.  Elphin- 
stone,  2  Yes.  jun.  463).  It  is  clear,  too,  that  a  debt  will 
not  be  satisfied  by  a  legacy  payable  expressly  at  a  more 
distant  period;  (Nicholh  v.  Judwn,  2  Atk.  300  ;  Haynee 

L 


218  CONCISE    FORMS 

during  wi-     the  income  of  the  residue  of  the  personal  estate  of 
which  I  shall  die  possessed  to  my  said  wife  for  her 


▼.  Mieo,  1  B.  C.  C.  129 ;  Adams  v.  Lavender^  M*Clel.  & 
Yotu  41) ;  or  by  a  legacy  which  is  subject  to  a  oontixigeDcy 
not  affecting  the  debt ;  {Lee  v.  Broumt  4  Ves.  362 ;  Toison 
V.  ColHrUt  4  Ves.  483) ;  though  contra,  it  seems,  if  a  le- 
gacy originally  contingent  becomes  absolute  from  circum- 
stances occurring  in  the  lifetime  of  the  testator.  {Matthews 
v.  Matthews,  2  Ves.  sen.  635.  Bed  quare}).  A  yery  slight 
variation  in  the  mode  of  payment,  rendering  the  legacy  less 
b^efidal  than  the  debt,  is  sufficient  to  rebut  the  presump- 
tion :  such  as  the  drcumstanoe  of  the  legacy  being  payable 
a  month  after  the  testator's  death,  and  the  debt  instanter ; 
{dark  v.  Sewellf  3  Atk.  96) ;  or  (where  the  subject  is  an 
annuity)  the  circumstance  of  the  bequeathed  annuity  having 
a  later  commencement  than  the  annuity  to  which  the  legatee 
is  entitled ;  {Richardson  v.  ElphinstonCf  2  Ves.  jun.  463) ; 
or  of  the  former  being  payable  half-yearly,  and  the  latter 
quarterly;  or  of  the  former  being  subject  to  deductions  from 
which  the  latter  is  exempt ;  {Atkinson  v.  Webb,  Pre.  Cha. 
236) ;  nor  is  the  effect  of  differences  of  this  nature  neu- 
tralised by  any  superiority  in  other  respects,  rendering  the 
legacy  upon  the  whole  more  valuable  than  the  debt.  (^Lee 
V.  Brotan,  4  Ves.  362).  The  presumed  satisfaction  is  not 
negatived  by  the  circumstance  of  the  legacy  being  payable 
at  an  earlier  period  than  the  debt,  {Wathen  v.  Smith, 
4  Madd.  325),  which,  indeed,  seems  almost  the  only  kind 
of  variation,  except  that  of  mere  excess  of  amount,  which 
will  not  have  such  an  effect. 

The  doctrine  of  satisfaction  does  not  apply  to  debts  due 
■upon  a  negotiable  security,  which  may  not  be  in  the  hands 
of  the  legatee;  {CarrY,  Mastabrook,  3  Ves.  564)  ;  nor  to  a 
debt  constituted  of  the  balance  of  a  running  account,  the 
result  of  which  may  be  unknown  to  the  testator ;  {Rawlins 
V.  Powell,  I  P.  W.  299) ;  nor,  of  course,  has  it  any  appli- 
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hfe,  if  she  shall  continue  my  widow;  and  on  her  —capital  to 
death  or  marriage,  the  capital,  with  the  niture  m-  drenandUnue 


cation  to  debts  oontraoted  a^er  the  making  of  the  will ; 
{Qranmer^s  case,  Salk.  508) ;  nor,  it  seems,  where  the  will 
contains  an  express  trust  or  direction  for  the  payment  of 
debts;  {Chancey*s  case,  1  P.  W.  408;  Richardson  v. 
GreesCf  3  Atk.  65 ;  see  also  Adams  v.  Lavender ,  M'Clel. 
&  You.  41) ;  though  e^posUohii  covenant  has  been  decided 
not  to  be  a  debt  within  the  contemplation  of  a  testator 
creating  such  a  trust;  (Wathen  v.  Smith,  4  Madd.  325 ; 
see  also  Richardson  v.  Elphinstone,  2  Ves.  jun.  463) ;  a 
distinction  which  seems  to  be  fieur  from  solid.  It  is  certainly 
difficult  to  approve  of  the  doctrine  which  ascribes  so  much 
weight  to  a  trust  or  direction  to  pay  debts,  as  excluding  the 
rule  under  consideration ;  but  to  distinguish  between  posU 
obit  and  other  obligations  is  to  refine  on  a  refinement,  and 
multiply  the  petty  distinctions  which  have  long  exposed  this 
doctrine  to  the  reprehenaon  of  every  judge  whose  attention 
has  been  drawn  to  it. 

It  is  not  quite  clear  whether  debts  owing  to  servants  for  Whether ser- 
wages  are  liable  to  be  satisfied  by  legacies.  In  the  case  of  for  wages  are 
Richardson  v.  Greese,  (3  Atk.  69),  Lord  Hardwieke  ob-  ^^.^ 
served,  that  legacies  to  servants  had  never  been  held  to  be 
in  satisfaction  of  debts.  No  such  exception,  however,  was 
suggested  in  Chancey^s  case,  (1  P.  W.  418),  where  the 
legatee  was  a  servant ;  but  the  case  did  not  raise  the  point : 
and  it  is  observable  that  Lord  Eldon,  in  Wallace  v.  Pom- 
fret,  (11  Yes.  546),  where  also  the  legatee  was  the  testator's 
servant,  chose  to  rest  his  decision  in  fiEivonr  of  the  legatee 
upon  other  grounds.  The  question  should  be  prevented 
from  occurring,  by  an  explicit  declaration  of  the  testator's 
intention.  This  suggestion,  hol^ever,  does  not  apply  to 
claims  for  service  after  the  making  of  the  will,  which,  of 
course,  cannot  be  affected  by  a  legacy.  Debts  in  the  na- 
ture of  portions  from  parents  to  children  are  subject  to 

l2 
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livotf  at  her   come  of  such  residue,  to  such  child  or  children  oi 

death  or  mar-  ' 

^gfiperttkr^  mine,  then  living,  and  such  issue,  then  tiving,  of  my 
child  or  children  then  deceased,  as  shall,  either  be- 
fore or  after  the  death  or  marriage  of  my  said  wife, 
attain  the  age  of  twenty- one  years  or  marry,  [or, 
as  being  a  male  or  males,  shall,  either  before  or 
after  the  death  or  marriage  of  my  said  wife,  attain 
the  age  of  twenty-one  years,  or  being  a  female  or 
females,  shall,  either  before  or  after  the  same  pe- 
riod, attain  that  age  or  marry],  as  tenants  in  com- 
mon, .in  a  course  of  distribution,  according  to  the 
stocks  and  not  to  the  number  of  individual  objects, 
and  so  that  the  issue  of  deceased  children  may 
take,  by  way  of  substitution,  the  share  or  respective 
shares  only  which  the  parent  or  respective  parents 

— husbands    would,  if  living,  havc  taken;  But  the  husband  or 

andwidowKof     ,  ni*.  t  ••!/»  ••»i» 

deceased  chii-  widow  (if  auv),  livmg  at  the  pcnod  aforesaid,  of 

dren  to  parti-  "^  ^        ^ 

dpate.  every  deceased  child  of  mine,  in  the  event  of  there 

being  no  issue  of  the  same  child  then  living,  shall 
be  substituted  for  the  same  child  as  an  object  of 
the  preceding  trust,  or,  in  the  event  of  there  being 
any  such  issue  then  hving,  shall  take  a  life-interest 
in  the  income  of  the  share  [or,  be  entitled  to  one 
(third)  part  of  the  share]  which  the  deceased  child 

the  doctrine  of  satisfaction;  and  it  seems  that,  in  r^ard 
to  such  legacies^  the  presumption  is  not  liable  to  be 
repelled  by  slight  circumstances  of  difference,  which,  as 
between  strangers,  would  liave  that  effect.  (See  Sparket 
T.  Cator,  3  Ves.  535 ;  Tohon  v.  Collins,  4  Yes.  491 ;  Pole 
v.  Somers,  6  Yes.  319;  Savage  v.  Carrol,  1  Ball  &  Beatty, 
276). 


OF  WILLS.  221 

would,  if  liymg,  Kave  taken,  and  also,  on  failure 
eventuallj  of  the  interest,  if  contingent,  of  the  is- 
sue, in  the  capital  of  the  same  share,  [or,  in  the 
residue  of  the  same  share],  be  substituted  for  the 
deceased  child  as  an  object  of  the  preceding  trust. 
And  I  empower  my  trustees,  after  the  death  or— mainte- 

uuioe  and  •<!• 

marriage  of  my  said  wife,  to  apply  the  whole  or  vraoementor 

any  part  of  the  income  of  the  contingent  shares  of  i"^^- 

the  respective  children  and  issue  aforesaid,  in  or 

towards  their  respective  maintenance,  or  otherwise, 

for  their  respective  benefit;  and  I  direct  my  trus^ 

tees  to  accumulate  the  unappHed  income,  and  add 

the  accumulations  to  the  capital  of  the  respective 

shares  whence  the  income  shall  have  arisen.  And  I 

also  empower  my  trustees  to  apply>  After  the  death 

or  marriage  of  my  said  wife,  or  in  her  lifetime  with 

her  consent  in  writing,  any  part,  not  exceeding  a 

moiety  of  the  capital  of  the  contingent  shares  of 

the  respective  children  and  issue  aforesaid,  in  or 

towards  their  respective  advancement  in  hfe.     I  power  to  con- 

.  tinueinyest- 

EM POWER  my  trustees  to  permit  my  personal  ments  at  in- 

1  .  terest^-direc- 

cstate,  invested  at  my  decease  in  or  upon  any  tiontogetin 

•^  r  /  and  invest— 

stocks,  funds,  or  securities  whatsoever,  yielding  power  to  vary 
interest,  to  continue  in  the  same  state  of  invest- 
ment so  long  as  they  shall  think  fit;  but,  subject 
to  such  discretionary  power,  I  direct  them  to  get 
in  my  residuary  personal  estate,  not  consisting  of 
investments  in  or  upon  the  public  stocks  or  funds, 
or  other  Grovemment  securities  of  the  United 
Kingdom,  and  to  invest  the  proceeds  in  their 
names  in  or  upon  such  stocks,  funds,  or  securities 
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-j^or^diioe-  M  Isst  aforessid.  [Or,  I  empower  my  trustees 
during  wi-     at  Koj  time  or  tones  dmii^  the  life  and  widow- 

oowoood  of 

^l^fl^'^'  hood  of  my  said  wife,  if  they  shall  think  fit  so 
1^  Zm-'  ^  ^>  ^^'^  ^  direct,  after  the  death  or  marriage 
^^^f^S^  of  my  said  wife,  to  convert  or  get  in  sneh  part 
SStopcn^  or  parts  of  my  residuary  personal  estate  as  shall 

wife  to  iwocif  6        .  •  A      i*    "        _.j A.      "  _A     i_ 

the  whole  in.  not  oonsist  Qi  mvcstments  m  or  upon  stocks, 
due.]  '  fhnds,  or  secorities  of  the  United  Kingdom,  ot 
real  secorities  in  England  or  Wales,  and  to  place 
out  in  their  names  upon  such  iuTestments  as 
last  aforesaid,  the  monies  to  arise  from  the 
personal  estate  so  couTerted  or  gotten  in,  which 
monies,  and  the  investments  thereof,  shall  be 
subject  to  the  trusts  heronbefore  declared  con- 
cerning my  residuary  personal  estate;  and  I 
declare  that  my  trustees  shall  not  incur  any  re- 
sponsibility by  permitting  so  much  of  my  re- 
siduary personal  estate  as  shall  at  my  decease 
be  constituted  of  lifehold  or  leasehdd  interests, 
or  other  determinable  property,  or  be  inyested 
in  or  upon  any  stocks,  fonds,  securities,  or 
other  pecuniary  investments  whatsoever,  whe- 
ther foreign  or  British,  real  or  personal,  per- 
manent or  determinable,  to  remain  wholly  or  in 
part  so  invested,  or  by  permitting  my  said  wife 
to  receive  the  whole  amount  of  the  yearly  pro- 
duce thereof  during  her  widowhood,  or  by  per- 
mitting so  much  of  my  residuary  personal  es- 
tate as  shall  not  be  so  constituted  or  invested 
to  remain  unconverted,  or  by  permitting  my 
said  wife  to  have  the  use  or  enjoyment  thereof 
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durine  her     widowhood    (c).!       I    empower  Power  to 

vestments— 

(e)  Devises  and  bequests  in  trust,  which  impose  on  tiie  Suflgestions 
devisees  and  legatees  the  duty  of  conyerting  the  property,  to tmusfor 
(md  almoBt  erery  rendoary  dispodtion  indudei  an  express  J^JJS?  ""' 
or  implied  trust  of  this  nature  to  some  extent),  are  often  de- 
fective, in  not  giving  to  the  trustees  a  discretionary  power 
to  postpone  the  conversion,  and  still  more  in  omitting  to 
dispose  of  the  income  in  the  meantime.  An  instance  of  the 
latter  kind  of  omission  occurs  where  a  testator  has  directed 
his  real  and  personal  estate  to  be  sold,  and  the  produce  to 
be  laid  out  in  government  or  real  security,  the  income  of 
which  is  bequeathed  to  a  person  for  life,  with  a  gift  over  of 
the  capital.  According  to  the  literal  terms  of  the  will, 
the  legatees  take  nothing  until  the  sale,  which  might  be  de- 
ferred, either  from  circumstances  inevitably  preventing  it, 
or  from  the  negligence  of  the  trustees,  for  a  considerable 
period.  Such  an  extended  postponement  of  the  legatee's 
interest  clearly  is  not  meant.  In  comparison  with  such  a 
scheme,  an  approach  to  the  intention  would  probably  be 
made,  by  permitting  the  legatee  for  life  to  take  the  income 
of  the  property  while  unsold;  but  this  is  unauthorised  by 
the  words  of  the  will,  for  they  give  only  the  income  of  the 
ftmd  constituted  of  the  proceeds,  which  obviously  might 
yield  a  very  different  amount.  For  instance,  supposing 
part  of  the  residue  to  consist  of  leaseholds,  held  for  a  short 
term;-— to  delay  the  sale  and  pay  over  the  rents  to  the 
legatee  for  life,  would  place  an  unfair  advantage  in  his 
hands,  at  the  expense  of  the  ulterior  legatees ;  while,  on  the 
other  hand,  if  the  subject  were  a  reversion,  the  delay  would 
be  no  less  unfeirly  advantageous  to  those  legatees.  Equal 
justice  to  these  respective  parties  seems  to  require  that 
tome  period  should  be  fixed,  (irrespectively,  not  only  of 
the  greater  or  less  activity  of  the  trustees  in  effecting  a 
sale,  but  also,  even  of  circumstances,  which  might,  probably 
or  necessarily,  delay  and  impede  it,)  at  which  the  property 
should  for  this  purpose  be  considered  as  sold,  and  the  par- 
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wiVBeommt  mj  tTDstees  to  YKTw  ftcm  time  to  time  the  in- 

my. 

ties  placed,  w  &r  as  may  be  practkaible,  in  the  same  sltiui- 
tion  as  if  the  sale  had  thm  taken  place;  or,  in  other  words* 
that  liwre  shoold  be  a  period  of  constmctiTe  conTersioiiy 
distinct  from  and  independent  of  actoal  conreraion.  And 
this  we  shall  find  has  been  effected,  not  only  where  the  ia- 
come  accming  before  the  sale  or  conversion  of  the  property 
is  nndisposed  of,  but  also  where  it  is  expressly  directed  to 
be  intermediately  accomnlafeed;  for,  even  in  Ihe  latter  case, 
it  is  not  to  be  supposed  that  the  testator  intended  the  be- 
neficial interests  of  the  legatees  to  be  salqect  to  all  the  acci- 
dents by  which  the  sale  is  liable  to  be  deferred. 
Rules  de-  The  foDowuig  positions  exhibit  the  doctrine  of  the  cases: 

theMML™  — ^f1»v/.  That,  in  the  ordinary  case  of  residoary  property  be- 
ing  directed  to  be  sold  or  otherwise  converted  into  money, 
and  the  produce  (either  with  or  without  a  prior  express 
trust  for  payment  of  debts  and  legacies)  laid  out  in  govern- 
ment or  real  security,  for  the  benefit  of  a  person  for  life,  at 
whose  decease  the  capital  is  given  to  other  persons,  without 
any  direction  to  accumulate  the  profits  accruing  before  the 
conversion,  the  income  arising  from  such  part  of  the  residue 
as  at  the  time  of  the  testator's  decease  was  invested  in  go- 
vernment or  real  securities  (being  securities  of  the  same  na- 
ture as  those  which  are  directed  to  be  purchased)  belongs  to 
the  residuary  legatee  for  life  from  the  period  qf  ike  testa- 
tor*9  decease,  {Hewitt  v.  Morris,  Turn.  &  Russ.  241; 
Angerstein  v.  Martin,  Id.  232;  IHmes  v.  Scott,  4  Russ. 
209;  La  Terriers  v.  Bulmer,  2  Sim.  18;  Douglas  v.  Oon- 
ffreve,  I  Keen,  410).  Secondly,  That,  in  the  case  lastly 
described,  the  destination  of  the  income  arising  within  the 
year  from  such  part  of  the  residue  as  falls  within  the  scope 
of  the  converting  trust  (the  same  not  being  composed  of  or 
invested  upon  securities  such  as  the  will  requires)  is  more 
doubtful.  In  La  Terriers  v.  Bulmer,  (2  Sim.  18),  Sir  A, 
Hart,  V.  C,  thought  that  such  income  formed  part  of  the 
capital.  In  JXmesy.  Scott,  (4  Russ.  195),  Lord  Lgndhurst 
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vestment  of  my  residuary  personal  estate^  limit- 
held  the  legatee  for  life  to  be  entitled,  during  the  year  fol- 
lowing the  testator's  decease,  in  lien  of  the  actoal  income, 
to  dividends  on  so  mnch  Three  per  cent,  stock,  as  the  pro- 
ceeds of  the  property,  if  converted,  would  have  purchased  at 
the  end  of  the  year.     In  J)ougku»  v.  Congreve,  (1  Keen. 
427),  Lord  Langdale,  M.  R.  (after  noticing  these  conflicting 
opinions)  held  the  legatee  for  life  to  be  entitled  to  the  ac- 
tual income  arising  from  unconverted  funds  from  the  testa- 
tor's death  until  the  end  of  the  year,  or  until  conversion, 
which  should  first  happen.    (See  also  Angerstein  v.  Mar' 
tiny  1  Turn.  &  Russ.  232).     Thirdly,  That  where  trustees 
are  directed  to  convert  the  property,  and,  untU  the  conver- 
aion,  the  income  ia  to  be  added  to  the  capital,  and  the 
conversion  is  deferred  beyond  a  year  from  the  testator's  de- 
cease, the  process  of  accumulation  ceases,  and  the  title  of 
the  legatee  for  life  to  the  income  commences,  at  the  end  of 
such  year  from  the  testator's  decease;  this  being  considered 
to  afford  a  reasonable  allowance  of  time  for  the  conversion 
of  the  property.  {Sitwelly,  Bernard,  6  Ves.  520,  and  cases 
there  cited;  Kilmngton  v.  Gray,  2  Sim.  &  Stu.  396;  Viek- 
era  v.  Scott,  3  Myl.  &  Kee.  500).    Fourthly,  That  with 
respect  to  such  portion  of  the  property  as  is  converted  be- 
fore the  end  of  the  year  following  the  testator's  decease,  the 
legatee  for  life  takes  the  actual  income  of  the  fund  consti- 
tuted of  the  proceeds,  from  the  time  of  its  investment,  and 
that  too  of  course,  without  regard  to  the  feet  whether  there 
was  or  was  not  a  trust  to  accumulate  the  profits  until  con- 
version.   {La   Terriere  v.  Bulmer,  2  Sim.  18 ;   see  also 
Dimes  v.  Scott,  4  Russ.  209).    Fifthly,  That  if  the  pro- 
perty  is  not  actually  converted  at  the  end  of  a  year  from 
the  testator's  decease,  it  must  be  computed  what  would 
have  been  the  result  if  the  conversion  had  then  taken  place 
and  the  produce  had  been  invested  in  Three  per  cent,  stock, 
'^supposing  the  trust  to  be  to  invest  on  government  or  real 
security),  the  dividends  of  which  stock  will  form  the  whole 

L  3 


226  CONCISE   FORMS 

ing  them  to  sach  stocks^  fanda^  and  securities  as 

income  to  which  the  legatee  fiv  life  will  be  entiUedy  eitlier 
from  the  testator's  decease  or  from  the  end  of  a  year,  acoc^- 
ding  to  the  fact  whether  there  is  not  or  is  a  tmst  for  acca- 
mulation  *.  And  this  rule  applies  as  well  where  the  fimd  or 
property  is  of  a  permanent  nature,  as  where  it  is  terminable 
and  temporary,  as  leaseholds,  &c.  (See  DtuMt  t.  Scott ^  4 
R«ss.  209;  MtlU  v.  MUU,  7  Sim.  501). 

ihmesv.seou.  The  important  case  of  JHmet  t.  Seott^  (4  Rnss.  209), 
was  briefly  as  follows; — A.  testator  bequeathed  the  residue 
of  his  personal  estate  to  trustees,  upon  trust  to  convert  the 
same  into  money,  and  thereout  to  pay  debts,  and  invest  the 
surplus  in  government  or  real  security,  for  the  benefit  of  A. 
for  life,  at  whose  decease  the  capital  was  given  to  other  per- 
sons absolutely.  Wh^d  the  testator  died,  part  of  his  pro- 
perty was  invested  in  an  East  India  security,  yielding  lOi. 
per  cent.,  on  which  the  executors  permitted  it  to  remain  for 
several  years,  and  during  this  period  paid  over  tiie  whc^e 
interest  to  the  legatee  for  life;  Lord  Chancellor  Lpndkunt 
decided  that  they  only  could  be  allowed,  as  a  proper  appli- 
cation of  income,  the  dividends  on  so  much  Three  per  cent. 
Consols  as  the  security,  if  tamed  into  money  at  the  end  of 
a  year  from  the  testator's  decease,  would  have  produced, 
such  dividends  to  be  computed  from  the  decease  of  the  tes- 
tator; and  though  it  appeared  that  the  fund  had  actually 
yielded  nutre  than  it  wotUd  have  produced,  if  eold  at  the  end 
of  a  year,  yet  the  trustees  were  held  not  to  be  entitled  to 
the  benefit  of  this  gain,  by  way  of  set-off  against  the  claim, 
for  excess  of  income  paid  to  the  legatee  for  life,  but  were 
bound  to  account  for  both  such  excess,  and  also  the  entire 
sum  actually  received  on  the  conversion  of  the  security. 

Remarks  The  principle  of  distribution  established  by  the  case  of 


*  But  the  stock  might  happen  to  be  lower  at  the  actual 
investment  than  at  the  year's  end ;  and  then,  it  should  seem,  a 
portion  of  the  income  would  be  undisposed  of  during  the  life. 
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last  aforesaid;    but  I  restrain  my  trustees  from 


Dimes  v.  Seott  would,  it  is  conoeived,  ^VV^Jf  ^^^  where  upon  Dimes 

,  .  V,  Scott, 

the  renduaiy  claiiBe  contained  no  express  trust  for  conver- 
sion, with  respect  to  property  of  a  limited  duration,  such  as 
leaseholds  for  short  terms,  terminahle  annuities,  &c.,  the  in- 
come arising  from  which  ought,  from  the  period  of  the  tes- 
tator's decease,  to  he  carried  to  account  as  capital;  and  in 
lieu  of  such  income  the  executors  should  pay  to  the  legatee 
for  life,  from  the  testator's  decease,  such  sum  as  dividends 
on  Three  per  cent  stock,  purchased  with  the  actual  produce 
of  the  sale,  would  amount  to,  in  case  the  sale  take  place 
within  a  year  frt)m  the  testator's  death;  and  if  not,  then 
such  sum  as  would  be  equal  to  the  dividends  arising  from 
the  investment  of  the  proceeds  of  the  sale,  in  case  the  same 
had  been  made  at  the  year's  end,  together,  in  either  case, 
with  dividends  on  the  interim  income  of  the  terminable 
unconverted  property.  (Feams  v.  Fovft^,  9  Ves.  549 ;  see 
also  H&we  v.  Earl  of  Dartmouth,  Id.  137 ;  Mills  v.  MilU, 
7  Sim.  501*).  With  respect  to  that  part  of  a  residue  not 
expressly  directed  to  be  sold,  which  is  undergoing  no  di- 
minution by  lapse  of  time,  and  is  invested  on  permanent 


*  But  see  Crawley  v.  Crawley,  (7  Sim.  427),  where  the 
V.  C.  directed  the  annual  sums  received  from  a  redeemable 
annuity,  until  the  sale  thereof,  to  be  invested  as  capital,  and 
the  interest  only  to  be  paid  to  the  cestui  que  trust  for  life. 
Possibly  this  case  may  be  regarded  as  merely  regulating  the 
temporary  appropriation  by  the  trustees  of  the  annual  pro- 
ceeds of  the  fund;  for  it  could  scarcely  be  meant  thus  to 
denote  the  extent  of  the  interest  of  the  legatee  for  life  ante- 
cedent to  a  sale,  which  would  be  merely  to  give  him  the  in- 
terest  arising  from  the  annual  proceeds  in  lieu  of  his  life-in- 
terest in  the  gross  proceeds,  and  that  too  for  an  indefinite 
period,  depending  upon  collateral  circumstances  or  even 
the  caprice  of  the  trustees,  and  which  might  possibly  be  co- 
extensive with  his  life-interest. 


228  CONCISE    FORMS 

exercising,  during  the  widowhood  of  my  said  wife. 


real  aeciirities,  it  is  clear  that  the  doctrine  in  question  would 
not  apply,  but  that  the  executor  would  be  warranted  in 
paying  to  the  residuary  legatee  for  life  the  income  of  the 
property,  according  to  its  actual  state.  {Mills  v.  Mils,  7 
Sim.  501,  post;  and  see  Lord  EldonCs  judgment  in  Howe 
V.  Earl  (if  Dartmouth^  7  Ves.  137).  And  even  in  regard 
to  decaying  property,  the  doctrine  which  requires  its  con- 
version, and  an  investment  of  the  proceeds  in  a  permanent 
fund,  will,  of  course,  yield  to  expressions,  shewing  that  the 
testator  meant  to  give  the  legatee  for  life  the  actual  income, 
according  to  the  existing  state  of  the  property.  Thus, 
where  a  testatrix,  who  was  possessed  of  Long  Annuities  and 
no  other  stock,  bequeathed  certain  annual  sums  to  be  paid 
out  of  her  '*  funded  property,''  and  then  gave  to  A.  the 
whole  qf  the  remainder  qf  her  dividends  during  her  natural 
life,  and  at  her  decease  the  testatrix  gave  sums  of  stock  to 
various  persons,  using  in  such  bequests  terms  applicable  not 
to  Long  Annuities,  but  rather  to  capital,  as  **  1,000/.  stock," 
&c.,  the  ulterior  legatees  claimed  to  have  the  Long  An- 
nuities converted  into  Three  per  cent.  Annuities,  on  the 
ground  that,  as  the  Long  Annuities  were  a  decreasing  fimd, 
the  ulterior  legatees  might  by  the  progress  of  such  decrease 
be  disappointed  of  their  legacies ;  but  Lord  Lyndhurst  de- 
cided that  A.  was  entitled  to  the  residue  of  the  Long  Annui- 
ties  during  her  life,  under  the  words  *'  the  whole  of  the  re- 
mainder of  my  dividends.''  {Vinceni  v.  Newcome,  1  You. 
599).  A  fortiori t  are  trustees  not  justified  in  converting 
into  a  permanent  stock  Long  Annuities,  which  are  specifi- 
cally bequeathed  in  trust  for  a  person  for  life,  and  then  to 
other  persons  absolutely.  (Lord  v.  Godfrey f  4  Madd.  455). 
Reiiduary  le-  And  in  some  recent  cases  even  a  residuary  legatee  for  life 
field^to'be  en-  ^^^  ^^^  ^^^  ^  ^^  entitled  to  the  income  of  property  of  a 
tuallncome.  ^*^^g  nature,  the  ulterior  subject  of  gift  and  the  interme- 
diate  interest  of  the  cestui  que  trust  for  life  being  re- 
spectively described  in  terms  applicable  to  the  actual  condi- 
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the  aforesaid  powers  relatwe  to  the  continumg  and 


tion  of  the  property,  aooompanidd  in  one  instanoe  by  the 
circumstance  of  there  bemg  an  express  direction  to  convert 
part  of  the  property  at  the  decease  of  the  cestui  que  trutt 
for  life,  which  conclusively  shewed,  in  the  opinion  of  the 
judge,  that  the  testator  did  not  mean  to  create  an  immediate 
trust  for  sale  of  the  whole. 

Thus,  in  the  case  of  Alcock  v.  Slaper,  (2  Myl.  &  Kee.  Ahodc  v.  sfo. 
699),  where  a  testator  devised  and  bequeathed  all  the  resi- 
due of  his  estate  and  effects  to  his  executors,  upon  trust,  to 
permit  his  wife  to  receive  the  rents,  profits,  dividends,  and 
annual  proceeds  thereof  for  her  sole  use,  her  own  receipt  to 
be  a  sufficient  discharge  for  the  rents  and  dividends ;  and 
after  her  decease,  upon  trust,  to  sell  his  freehold  house  in 
O.,  and  his  leasehold  houses  by  auction ;  and  it  was  his  de- 
sire that  £.  A.  should  be  employed  as  auctioneer  to  con- 
vert the  whole  of  his  estate  and  effects  into  money,  and  dis- 
tribute the  same  in  the  manner  mentioned  in  the  will.  Part 
of  the  residuary  estate  consisted  of  Long  Annuities ;  and  the 
question  was,  whether  the  wife  was  entitled  to  the  annual 
proceeds  of  the  wasting  fund.  Sir  /.  Leach,  M.  R.,  de- 
cided in  the  affirmative,  there  being  no  intimation  of  an  in- 
tention that  any  part  of  the  property  should  be  immediately 
converted  by  the  trustees,  who  were  to  be  merely  passive ; 
and  he  considered  that  the  term  '*  dividends*'  had  reference 
to  the  Long  Annuities ;  and  his  Honor  adverted  to  the  fact 
that  the  leasehold  property,  also  a  wasting  fimd,  was  ex- 
pressly to  be  sold  after  the  wife's  decease,  which  shewed 
that  he  had  no  general  notion  of  immediately  converting  the 
wasting  portion  of  his  residuary  estate  into  permanent  pro- 
perty. 

In  the  case  of  Collins  v.  Collins,  (2  Myl.  &  Kee.  703),  CoUinM  v.  oa- 
the  same  judge  arrived  at  a  similar  conclusion  on  a  will, 
in  which  the  indication  of  intention  was  less  decisive  and 
unequivocal,  the  words  of  the  bequest  being — ''  I  give  to 
my  wife  J.  all  and  every  part  of  my  property,  in  every 
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varying  of  mTesime&ts  vithoat  her  preiYious  con- 


tktgte,  and  wiikout  amf  regerve,  and  m  whatever  manner  it 
U  Hiuaied,  for  her  natural  life,  and  at  her  death  thepro^ 
pwiy  90  l^  to  be  divided  in  the  following  manner."  Part 
of  the  testator's  property  consisted  of  a  leasehold  messuage, 
held  for  a  term  of  twenty-eight  years ;  and  Sir  /.  Leach, 
M.  R.,  considered  that  the  ulterior  legatees  were  not  en- 
titled to  have  the  lease  sold,  but  Ihat  it  was  the  intention  of 
the  testator  that  his  widow  should  enjoy  the  leasehold  pro- 
perty for  her  life.  So  slight  and  inoonclnsiye  was  the  indi- 
cation of  the  testator's  intention  that  the  property  should 
remain  unconverted  in  this  case,  that  it  might  seem  almost 
to  inrolve  a  virtual  though  unavowed  denial  of  the  existence 
of  any  general  rule  requiring  the  conyersion  of  property 
comprised  in  a  residuary  bequest  not  containing  a  direction 
to  sell  or  convert,  in  opposition  to  the  doctrine  of  the  early 
cases*.  But  the  principle  of  those  cases  has  since  been  dis- 
MiUg  V.  MUit.  tinctly  recognised  and  acted  upon  in  the  case  of  Mills  v. 
Mills,  (7  Sim.  501),  though  there  was  not  wanting  in  the 
language  of  the  will,  according  to  the  reasoning  adopted  in 
the  two  last  cases,  ground  for  a  plausible  argument  in  sup- 
Question  :—  port  of  the  contrary  construction.  The  testator  **  gave  all 
Bank  Stock  his  freehold  and  leasehold  messuages,  lands,  and  heredita- 
formtaff  part  ments,  ready  money,  securities  for  money,  stock  in  the  pub- 
oughtto be  ^^ fonds,  goods,  chattels,  and  effects,  and  all  other  his  real 
converted.  gQ^  personal  estate  and  effects,  to  trustees,  in  trust,  to  pay 
the  rents  of  his  freehold  and  leasehold  estates,  and  the  divi- 
dends, interest,  and  proceeds  of  his  money  in  the  fonds,  and 
other  his  said  personal  estate,  to  his  daughter  for  life,  and 
after  her  death  to  stand  possessed  of  his  said  freehold  and 
leasehold  estates,  money  in  the  funds,  and  all  other  his  said 
real  and  personal  estate,  for  the  children  of  his  daughter ; 
and  in  defeult  of  such  children,  in  trust  to  pay  the  rents  of 


*  See  also  Pickering  v.  Pickering,  10th  July,  1839;  re- 
ported 3  Jurist,  331,  743. 
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sent  in  writuur.    I  declare  that  the  actual  yearly  Theaetuai 

his  said  freehold  and  leasehold  estates,  and  the  diyidends, 
interest,  and  proceeds  of  his  said  stsock  in  the  fimds,  and 
other  his  said  personal  estate,  to  his  nephews  for  their  lives, 
and  after  their  deaths,  in  trust  to  stand  possessed  of  his 
said  finehold  and  leasehold  estates,  money  in  the  fdnds,  and 
other  his  said  personal  estate,  for  their  children ;  and  in  de- 
£Einlt  of  such  children,  he  gave  his  said  freehold  and  lease- 
hold estates,  stock  in  the  public  funds,  and  ail  other  his 
said  real  and  personal  estate,  to  the  corporation  of  Salis- 
bury, in  trust,  as  soon  as  oonyeniently  mi|^t  be  after  they 
should  come  into  possession  thereof,  to  sell  his  said  free- 
hold and  leasehold  estates,  ami  dUo  to  sell,  call  in,  and  con^ 
vert  into  money  his  said  stocks  in  the  pubUe  firnds,  and  all 
other  his  said  personal  estate,^*  and  to  lend  the  same  to 
certain  persons  upon  Hie  terms  therein  mentioned.  The 
testator,  at  the  date  of  his  will  and  at  his  death,  was  pos- 
sessed of  leasehold  estates,  turnpike  securities.  Bank  stock, 
and  other  personal  estate.  It  waa  contended,  that  the  Bank 
stock,  of  which  the  bulk  of  tiie  property  consisted,  was  in- 
cluded in  the  words  ''  stock  in  the/wd/tc  (not  government) 
funds ;"  and  that  it  was  evident,  from  the  language  of  the 
will,  that  the  testator  intended  his  daughter  to  enjoy  the 
property  as  it  existed  at  the  date  of  the  wUl,  there  being 
no  direction  to  sell,  during  the  continuance  of  the  trusts, 
until  the  bequest  to  the  corporation  of  Salisbury  took  effect, 
when,  and  not  before,  the  property  was  to  be  converted. 
Sir  L.  Shadwell,  V.  C,  however,  held  that  it  was  to  be 
considered  as  a  general  residuary  bequest ;  that  the  words 
"  stocks  in  the  pubtic  funds "  did  not  include  the  Bank 
stock;  that  the  testator  in  several  instances  referred  to  the 
subject  of  the  bequest  in  general  terms,  and  that  it  was  not 
to  be  inferred  that  there  should  not  be  a  sale  and  conversion 
into  Three  per  cent,  stock,  according  to  the  rule  of  the  Court, 
merely  because  the  testator,  in  speaking  of  the  period  when 
of  necessity  tliere  must  be  a  conversion  into  money  for  the 
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to'todeoMi  P™**^^  ^^  ™y  residuary  personal  estate,  whether 
^'^''ome.        consisting  of  inyestments  to  be  made  by  my  tnis- 


poipose  of  making  the  loans,  declares  that  the  corporation, 
on  coming  into  possession  of  his  freehold  and  leasehold  es- 
tates, stock  in  the  public  funds,  and  all  other  his  said  real 
and  personal  estate,  shall  sell  and  convert  the  same.  His 
Honor  accordingly  directed  that  the  leaseholds  and  the 
Bank  stock  should  be  sold ;  the  latter,  not  because  it  was  a 
wasting  fund*,  but  because  it  depended  upon  the  will  of  the 
directors  whether  the  casual  profits  or  bonuses  should  be- 
long to  the  tenant  for  life,  or  should  form  part  of  the  capi- 
tal; and  he  directed  an  inquiry  whether  the  turnpike  se- 
curities were  a  real  and  permanent  security,  that  is,  whe- 
ther they  permanently  yielded  the  interest  pajrable  on 
them. 
Reroirks  The  doctrine  which  seems  to  be  deducible  from  this  case 

oPSmv^  (in  which  it  is  to  be  regretted  that  neither  of  the  two  pre- 
^*^-  ceding  cases  was  cited)  is,  that,  under  a  general  or  resi- 

duary bequest,  without  any  express  trust  for  conversion  or 
investment,  unless  a  very  dear  indication  of  intention  to 
the  contrary  exists,  the  duty  of  an  executor  is  to  convert  all 
the  personalty,  not  consisting  of  permanent  government  or 
real  securities,  and  invest  the  proceeds  in  Three  per  cent, 
stock ;  and  that  the  immediate  legatee  is  entitled  to  the  di- 
vidends  on  such  stock,  or  in  case  no  such  conversion  and 
investment  have  been  effected,  then  to  the  sum  which 
such  dividends  would  amount  to.  The  question,  however,  is 
frequently  embarrassed  by  the  fact,  that  the  testator  has 
thrown  into  the  general  residuary  bequest,  a  specification  of 
particular  species  of  property;  thereby  raising  the  question, 
whether  the  bequest  is  not,  as  to  such  specified  property,  to 
be  considered  as  a  specific  gift :  As  in  the  case  of  Betkune 


*  But  Bank  stock  is  terminable,  for  the  charter  is  only 
for  years,  at  the  expiration  of  which  the  stockholders  will 
divide  all  assets. 
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tees  as  aforesaid,  or  of  investments  of  whatever 
nature  to  be  continued  by  them  as  aforesaid,  shall 

y.  Kennedy,  (1  My.  &  Cra.  114),  where  a  testatrix,  after 
bequeathing  j^lOO  Long  Amuiities  to  A.  and  B.,  added, 
**  the  residue  of  my  property,  alii  do  or  may  possess  in  the 
funds,  copy  or  leasehold  estates,  to  my  dear  sisters,  M.  P., 
and  H.  K.,  widow,  during  their  lives;  at  the  decease  of 
both  of  them,  to  be  equally  divided,  share  and  share  alike, 
between  my  cousins"  (naming  them).  Part  of  the  residue 
consisted  of  j^l50  Long  Annuities,  and  the  question  was, 
whether  the  legatees  for  life  were  entitled  to  receive  the  an- 
nuities, or  whether  they  ought  to  be  turned  into  a  perma- 
nent fimd.  Sir  C.  C,  Pepye,  M.  R.,  decided  in  fiavour  of 
the  former  construction,  on  the  ground  that  this  was  not  a 
mere  residuary  clause,  but  a  specific  bequest  of  the  sum  be- 
longing to  the  testatrix  in  the  Long  Annuities,  and  was  to 
be  enjoyed  by  the  legatee  for  life  in  the  state  in  which  the 
testatrix  left  it.  He  observed,  that  this  was  not  disputed 
as  to  the  copyhold  or  leasehold  estates;  and  if  so,  why 
should  it  not  also  be  specific  with  respect  to  the  limds  ? 
The  intention,  it  was  reasonable  and  natural  to  presume, 
must  have  been  the  same  with  both  descriptions  of  pro- 
perty ;  and  there  can  be  no  doubt  that  a  bequest  of  all  that 
a  testator  may  possess  in  the  funds  would  be  a  spedfic  be- 
quest of  all  his  funded  property ;  the  rule  being,  that  the 
legacy  is  not  the  less  specific  for  being  general.  The  Master 
of  the  RoUs  considered  that  the  case  was  distinguishable 
from  AJeack  v.  Sloper,  where  the  argument  in  favour  of  the 
non-conversion  was  founded  on  the  terms  in  which  the  m- 
come  was  given,  and  not  (as  here)  on  the  mode  of  bequeath- 
ing the  capital. 

It  is  observable,  that,  in  Mill*  v.  Mills,  the  bequest  seems 
to  have  admitted  of  much  the  same  kind  of  reasoning,  in  re- 
gard to  the  leaseholds,  which  were  enumerated  (though  the 
Bank  stock  was  not)  in  the  residuary  bequest;  but  the 
Vice- Chancellor  treated  both  the  leaseholds  and  Bank  stock 
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be  deemed  the  meome  of  snch  personal  estate  for 
Devise  of      the  puTposes  of  vij  wiU.    I  DBViSB  to  vkj  tms* 

as  tubjeet  to  the  fame  mle :  and  it  does  not  appear  that 
this  partlcalar  ground  tor  diatingniahing  between  them  was 
brought  to  the  attention  of  the  learned  judge,  tfaon^  he 
certainly  laya  lome  Btreaa  on  the  non-mention  of  the  Bank 
stock  in  the  bequest,  such  stock  befaig,  his  Honor  thought, 
not  comprised  under  the  denomination  of  **  money  in  tiie 
ftinds." 

In  the  daas  of  cases  just  slated,  there  was  no  question  as 
to  the  destination  of  the  income  during  the  first  year ;  in 
regard  to  which  it  is  to  be  remembered,  that  where  there  is 
a  trust  for  conversion,  the  most  recent  of  the  several  deci- 
sions on  this  subject  {DomgUu  v.  Omgrtve,  1  Kee.  410)  is 
in  fiivour  of  the  residuary  legatee  for  life ;  and  if  his  daim 
to  the  actual  income  can  be  sustained  in  such  a  case,  he  is 
h  fortiori  entifled  where  there  is  no  trust  for  conversion. 
This  would  certainly  be  a  iiar  more  convenient  rule  than 
that  adopted  in  ZMmer  v.  Seott,  ^^lidi  determined  the 
amount  of  the  current  income  to  which  the  legatee  for  life 
was  entitled  during  the  year,  by  a  calculation  to  be  made  at 
its  termination ;  and  it  seems  more  just  than  the  rule  of 
La  Terriere  v.  Bulmer,  which  excluded  the  immediate  le- 
gatee, by  adding  the  year's  income  accruing  from  the  uncon- 
verted property  to  the  capital. 
Actual  in-  ^^  order  to  prevent  questions  of  this  nature,  and  to  relieve 

^^j^Jl      executors  and  trustees  from  the  onerous  task  of  entering 

thould  be  ex-  into  the  complex  calculations  which  the  doctrine  of  some  of 

preidy  given.  ^ 

the  cases  would  require,  every  will  ought  to  contain  a  direc- 
tion (ut  gupra)  entitling  the  beneficial  legatee  for  life  to  the 
actual  income  of  the  property,  whether  derived  from  tem- 
porary or  permanent  sources ;  thereby  reconciling  the  legal 
duty  with  the  ordinary  conduct  of  executors  and  trustees, 
and  giving  effect  to  the  intention  of  the  testators,  which, 
there  can  be  littie  doubt,  is  commonly  defeated  by  applying 
the  principle  of  Dimet  v.  Seott.    In  general,  too,  trustee' 
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tees  4ill  the  real  estates  (d)  (if  any)  which  shall  at  mortgageand 

_  ,  ,  .  trurteBtotes. 

mj  decease  be  vested  in  me  as  a  trustee  or  mort- 


who  are  directed  to  seU  ought  to  be  expressly  invested  with 
a  discretion  as  to  t^  period  of  sale,  for  which  it  seems 
slight  expressions  will  soffioe.  (See  WdUter  ▼.  Skore^  19 
Ves.  387). 

{d)  Even  before  the  recent  alteration  in  the  law,  it  was  Words  «  es- 
well  settled,  that  the  words  **  estate''  and  **^  property"  ^^iii^^" 
woidd  carry  the  inheritance  in  real  estate,  and  thongh  the  P^  ^f'se. 
authorities  for  the  doctrine  may  seem  to  be  suspiciously 
numerous,  including,  as  they  do,  many  recent  accessions, 
the  accumulated  mass  is  to  be  ascribed,  not  to  any  hedta- 
tion  in  the  Courts  or  the  Profession  to  accede  to  the  general 
rule  of  construction  as  above  stated,  but  to  the  doubts 
raised  in  particular  instances,  whether  its  application  was 
not  inhibited  by  a  restraining  context. 

The  association  of  words  of  locality  with  *' estate"  or  Effect  of  as- 
'*  property"  presented  a  perplexing  question  of  this  nature,  ^rds  of  lo- 
It  was  contended,  and  in  some  instances  with  success,  {Pet'  ^^^' 
Hward  V.  Preseottt  7  Ves.  541),  that  the  testator  had,  by 
such  association,  demonstrated  an  intention  to  describe  the 
corpus  of  the  land,  in  contradistinction  to  the  interest 
therein ;  but  it  may  be  asked  why  the  "Sact  of  a  word  being 
avowedly  employed  in  one  of  its  several  senses,  and  that  a 
sense  in  which  it  must  always  be  emplojred,  should  pre- 
clude its  reception  in  another  more  extended,  yet  consistent, 
sense.  The  words  plainly  subject  the  devise  to  a  local 
limitation,  and  they  seem  to  have  no  other  office.  This 
consideration,  and,  probably  fyr  more  than  this,  the  convic- 
tion that  an  estate  in  fee  is  generally  in  the  contemplation 
of  testators  who  devise  lands  without  words  expressly  re- 
strictive of  the  devisee's  estate,  has  led  to  the  establishment 
of  the  rule  of  construction,  that  the  word  estaie  will  carry  a 
fee,  notwithstanding  its  association  with  expressiotts  refer- 
ring exclusively  to  the  corpus  of  the  land. 

Such  has  repeatedly  been  the  adjudged  construction  of  a  Sxamptetof 
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gagee,  sabject  to  the  eqmties  afiecting  the  same 

Tnutaet're-    TespeCtlTelj.      I    EMPOWER    WJ   trOSteeS  tO    glTC 


•«  flttate"  cir-  derife  of  **  my  estate,"  or  **  my  estatoi/'  (Maearee  ▼.  Tall, 
noihflUM^.  Amb.  181),  *'  at  A.,"  or  *<  in  A. ; "  {Ibbetmm  t.  BeckwUh, 
gyf^*'    Forr.  157 ;  Bony  t.  Bdgewariky  2  P.  Wms.  523;  TV^iw// 
T.  Pa$re,  2  Atk.  37  ;  Holt^ast  v.  Marten,  1  D.  &  £.  411  ; 
Utkwait  v.  Bryant,  6  Tumt.  317) ;  or  '*my  estate  of  A. ; " 
(Chieketter  ▼.  Oxenden,  4  Taont.  176 ;  S,  C.  on  appeal,  4 
Dow,  92) ;  or  (which  it  was  said  would  have  been  the  same 
in  constniction)  my  ''^.  ettate;**  (lb.) ;  or  <*  all  my  estate, 
lands,  &c.,  eaiied  or  known  bjf  the  name  of  the  Coal-yard, 
in  the  parish  of  St.  Giles,  London;"  (Roe  v.  Wriyht,  7 
East,  259 ;  and  see  Price  v.  Oihson,  2  East,  115 ;  Phillips 
V.  Allan,  7  Sim.  446);  or,  * 'aU  that  estate /6o«^A/  of  A,;" 
{BaUis  V.  Oale,  2  Ves.  sen.  48) ;  or,  '*  my  freehold  estate 
consisting  of  thirty  acres  of  land,  more  or  less,  with  the 
dweUingf^honse,  and  all  erections  on  the  said  ferm,  situate 
at  Sndbury,  Harrow,  in  the  comity  of  Middlesex,  now  in 
the  occupation  of  J.  G.  "    (Gardner  v.  Harding,  3  J.  B. 
Moore,  563).     So,  where  a  testator  gave  to  his  wife  H.  R. 
all  his  real  and  personal  estates  whatsoever,  that  is  to  say, 
his  land,  houses,  and  all  other  buildings  situate  in  Stam- 
ford Bridge,  in  the  county  of  York,  upon  his  estate;  and 
likewise  all  lus  household  furniture  and  stock  in  trade  unto 
the  said  H.  R. ;  she  was  held  to  take  a  fee  in  the  real  es- 
tete.  (Deim  v.  Hood,  7  Taunt.  35).    Again,  where  a  testa- 
tor devised  as  follows : — "  As  to  the  rest  of  my  estate,  the 
two  houses,  one  in  St.  James' -lane,  and  the  other  in  Tog- 
well-oourt,  Charterhouse-lane,  I  give  to  my  loving  wife, 
Mary  Mayor,  for  her  life ;  and,  after  her  decease,  that  in 
St.  James' -lane,  to  my  daughter,  Mary  Mayor ;  the  other 
between  my  two  sons,  John  and  Joseph  Mayor,  to  be 
equally  divided;"    the  Court  of  Common  Fleas  decided 
that  the  daughter  took  a  fee  in  the  house  devised  to  her. 
(Gall  V.  Bsdaile,  8  Bing.  323 ;  1  M.  &  Scott,  466). 
AnodatioD  of     It  is  clear  that  the  operation  of  the  word  "  estate,"  to 
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receipts  for  all  monies  and  effects  to  be  paid  or  cetpu  to  be 

,  diachai^eB. 

delivered  to  them  bj  virtue  of  my  will,  and  de- 


confer  a  fee,  is  not  neantived  by  the  drcamstance  of  the  the  word  "es- 
^  ^  '  -   .     tate"withai& 

testator  having  in  another  instance  employed  the  word  in  express  devise 

describing  lands  which  he  has  expressly  devised  for  life  * 

only.  Thus,  where  a  testator  devised  to  bis  niece,  Mary 
Price,  a  brick  dwelling-house  situate  on  the  east  side  of 
Fore-street,  and  several  other  dwelling-houses,  (minutely 
describing  them),  as  the  same  were  in  the  occupation  of  W. 
P. ;  "all  which  estates ,  being  copyhold,  and  held  of  the 
manor  of  K.,''  the  testator  devised  to  the  said  Mary  Price, 
for  her  separate  use /or  her  life^  and,  after  her  decease,  to 
her  son,  Marinus  Price;  it  was  held  that  Marinus  Price 
took  a  fee  by  the  operation  of  the  word  estates,  which  it  was 
considered  was  strengthened  by  a  direction  that  so  long  as 
W.  P.  should  choose  to  live  in  a  certain  house,  (part  of  the 
devised  premises),  and  should  keep  the  same  in  repair,  he 
should  not  be  charged  more  than  his  then  rent.  But  this 
seemed  to  constitute  a  very  weak  auxiliary  ground,  because 
the  direction  not  being  addressed  to  Marinus  Price,  or  any 
other  devisee  in  particular,  might  with  propriety  be  read  as 
an  injunction  imposed  on  ev«ry  person  (even  the  heir)  to 
whom  the  lands  might  devolve.  There  was,  however,  the 
stronger  circumstance,  that  the  testator  directed  two  weekly 
sums  not  determinable  with  the  lives  of  the  devisees  to  be 
paid  out  of  the  estates  bequeathed  to  Mary  Price  and  Ma- 
rinus Price.  {Randall  v.  Tuehin,  6  Taunt.  410). 

Consistently  with  the  doctrine  of  the  last  case,  it  has  also  —with  an  ex- 
been  held  that  the  association  elsewhere  in  the  same  will  of  b  fee. 
express  words  of  limitation  in  fee  with  the  word  **  estate," 
does  not  prevent  its  carrying  a  fee.  (Uthwatt  v.  Bryant, 

Taunt.  317;  see  also  Ibbetson  v.  Beckwith,  Cas.  temp. 
Talb.  157). 

And  as  ndther  the  circumstance  of  the  testator  having  Aaaociatioa 
associated  words  of  locality  with  the  word  "  estate,"  or  of  <«Mtet^  i^ 
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clare  that  such  receipts  shall  exonerate  the  per- 
sons taking  the  same  from  all  liability  to  see  to 


words  of  lo- 
cality, and 
with  an  ex- 
prew  devise 
mfee. 


Question 
where  "  es- 
tate "and 
**  lands  "  are 
synonymous- 
ly used. 


his  haying  associated  express  words  of  limitation  with  t|ie 
word  '*  estate,"  in  other  devises,  prevents  that  word  from 
carrying  the  fee,  so  those  drcomstances  occurring  con- 
jointly in  the  same  will  are  equally  inoperative  to  prodnoe 
this  effect.  Thus,  where  a  testator  devised  a  rent-charge  to 
be  issuing  out  of  all  his  real  e»iate,  lands,  tenements,  and 
hereditaments  in  Pinchbeck,  and  then  devised  all  his  9aid 
estate,  lands  &c.,  to  M.,  her  heirs  and  assigns  for  ever; 
but,  in  case  she  should  die  under  twenty-one,  and  without 
lawftil  issue,  then  he  devised  his  said  eetate,  lands  &c., 
unto  A.  during  her  life,  and  after  her  decease  the  testator 
devised  all  his  said  estate,  &c.,  to  the  children  of  H.  as 
tenants  in  common ;  Lord  Qiffbrd,  M.  R.,  held  that,  not- 
withstanding  the  connexion  of  the  word  estate  with  locality 
and  words  of  limitation,  it  was  sufficient  to  carry  a  fee  to 
the  children  of  H.  His  Lordship,  however,  hesitated  to 
compel  a  purchaser  to  take  a  title  depending  on  that  con- 
struction ;  but  the  purchaser  consented  to  a  case  being  sent 
to  the  Judges  of  the  Court  of  King's  Bench,  who  certified 
their  opinion,  that  the  children  of  H.  took  the  fee ;  and 
a  specific  perfomumee  was  then  decreed,  {Wilkinson  v. 
Chapman,  3  Russ.  145). 

It  often  occurs  that  a  testator  has,  in  various  parts  of 
his  will,  used  the  word  '*  estate''  as  synonymously  with 
'*  lands,"  or  some  other  term  not  capable,  proprio  vigore, 
of  carrying  the  inheritance ;  sometimes  describing  the  sub- 
ject-matter of  the  gift  by  the  one  term,  and  sometimes  by 
the  other.  The  cases  in  the  books  of  this  class  are  not 
easily  to  be  reconciled,  as  will  appear  by  the  following 
statement  of  them : — In  Doe  v.  Clayton,  (8  East,  141), 
a  testator  devised  to  his  daughter  20/.  a-year  out  of  the 
profits  of  hifT  estate  or  lands  at  Eaton,  and  then  devised  to 
his  grandson,  W.  T.  B.,  his  messuage  at  Baton,  with  the 
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the  application  or  disposition  of  the  money  or 

effects  therein  mentioned.     I   declare  that  if  Power  to  ap- 
point trus- 

tees,  &c. 

hotues  and  hereditaments  thereunto  belonging  ^  and  certain 
parcels  of  land  at  Eaton ;  and  he  declared  his  further  will 
to  be,  that  W.  T.  B.,  when  he  arrived  at  the  age  of  twenty, 
one  years,  should  enter  upon  and  enjoy  the  abovc'tneniioned 
estate,  with  the  hereditaments  thereunto  belonging,  situate 
at  Eaton  aforesaid ;  but  he  provided,  that  if  W.T.  B.  should 
run  away  from  his  profession,  all  his  right,  title,  and  claim 
to  the  estate  of  lands  and  houses  devised  to  him  should  de- 
volve and  descend  to  his  brother  M.  B.  It  was  held,  that 
the  word  estate,  being  by  reference  restricted  to  the  antece- 
dent words  of  devise,  did  not  pass  a  fee,  as  those  antecedent 
words  would  not  do  so ;  though  the  Court  ascribed  that  ef- 
feet  to  other  expressions  in  the  will;  principally,  a  direction 
that  N.  B.  (the  husband  of  one  of  the  testator's  co-heiresses 
at  law)  should  not  come  upon  any  of  his  hereditaments. 
This  case,  though  certainly  exhibiting  the  opinion  of  the 
Court,  yet,  when  viewed  in  relation  to  its  actual  circum- 
stances, (6  Taunt.  417),  cannot,  it  is  conceived,  be  consi- 
dered to  have  decided  that  the  word  estate,  used  merely  in 
reference  to  what  the  testator  had  before  given,  means  no 
more  than  the  word  to  which  it  refers.  Such  a  view,  in- 
deed, of  the  principle  of  the  decision  places  it  in  collision 
with  two  subsequent  cases.  Thus,  where  a  testator  devised 
his  lands,  messuages,  and  tenements  to  his  wife  for  her  life, 
and,  after  her  decease,  then  all  the  '*  said  estates**  to  be 
divided  among  his  sons  J.,  6.,  H.,  and  P.,  and  his  son-in- 
law  C,  share  and  share  alike :  it  was  held  that  the  sons 
took  a  fee.  {Doe  v.  Bacon,  4  Mau.  &  Selw.  366).  So, 
where  a  testator  devised  all  his  freehold  lands,  tenements, 
tithes,  hereditaments,  and  premises,  in  the  parish  of  B.,  to 
certain  persons  for  life,  with  remainders  over,  and,  on  a 
given  event,  devised  his  said  freehold  estate  in  the  parish 
q^JB.  to  his  daughters  F.  and  C,  and  any  other  daughters 
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my  said  trustees,  or  either  of  them,  or  any  per- 
son or  persons  to  be  appointed  imder  this  clause, 

he  might  thereafter  have,  as  teDanta  in  oommon ;  and,  in 
case  such  his  said  children  should  die  in  the  lifetime  of  his 
wife,  then  he  devised  all  his  said  freehold  estate  in  the 
parish  of  B.  to  his  wife  and  her  heirs  for  ever :  it  was  con- 
tended, that,  inasmuch  as  the  testator  had  twice  described 
the  subject  of  devise  by  its  local  description,  when  he  after- 
wards devised  it  hj  the  term  **  the  said  freehold  estate  in 
the  parish  of  B.,''  he  thereby  gave  only  the  same  thing  as 
he  had  before  given;  and  that,  therefore,  the  daughters  took 
estates  for  life  only.  But  the  Court  certified  (it  being  a 
case  from  Chancery)  that  they  took  a  fee.  {Vthwatt  v. 
Bryantj  6  Taunt.  317). 

The  recent  case  of  Doe  v.  TVeAer,  (3  Bam.  &  Adolph. 
473),  presents  the  converse  of  the  preceding  example ;  the 
word  <'  estate''  occurring  in  the  prior,  and  '*  lands"  in  the 
posterior,  of  the  two  devises.    The  words  were,  "  Unto  my 
de^ly  beloved  wife  Jane  my  freehold  estate  called  Founcetts, 
during  her  natural  life ; "  and  then,  after  bequeathing  to  her 
his  stock,  goods,  and  chattels  for  life,  the  testator  added, 
*^  Item,  all  the  above  bequeathed  lands y  goods,  and  chattels 
I  give  and  devise"  to  &c.,  mentioning  his  children,  without 
words  of  limitation.   The  question  was,  whether  a  fee  passed 
by  the  devise  to  the  children,  and  it  was  decided  in  the  nega- 
tive.    Lord  Tenterden^  C.  J.,  remarked — "  The  term  estate  ' 
may  operate  only  as  a  description  of  the  particular  lands,  or 
may  mean  also  the  quantity  of  the  testator's  interest  in  them. 
Here,  it  appears  to  me,  that  the  words  *  my  freehold  estate 
called  Pouncetts,'  are  merely  descriptive  of  the  land,  and 
not  of  the  quantum  of  interest." 
Remarks  Although  the  remark  of  the  Lord  Chief  Justice  is  general, 

u^n  Doev.  yet  it  is  conceived  that  the  decision  must  be  considered  as 
standing  on  the  particular  ground,  that  the  words  '*  above- 
bequeathed  lands"  did  not  attract  to  the  devise  in  favour 
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shall  die^  or  disclaim,  or  be  unwilling  or  incompe- 
tent to  execute  the  trusts  of  my  will,  it  shall  be 

of  the  children  the  force  of  the  word  **  estate"  occarring  in 
the  antecedent  gift  to  the  wife.  To  hold,  unreserredlj,  that 
a  devise  of  **  mj  freehold  estate  called  Ponncetts"  is  ino- 
peratiye  to  confer  the  fee,  wonld  chish  with  a  host  of  cases, 
without  the  necessity  of  including  BailU  v.  GaiCf  (2  Ves. 
sen.  48),  which  Lord  Tenterden  seemed  to  think  was  the 
only  case  that  stood  in  the  way  of  such  a  proposition,  and 
which  he  attempted  to  distinguish  by  the  remark,  that  those 
words,  '*  all  that  estate  I  bought  of  Mead/'  might  well  im- 
port the  whole  interest  in  the  estate,  because  the  testator 
had,  in  fact,  bought  the  fee-simple  of  Mead. 

Two  recent  decisions  on  this  subject  claim  the  serious  at- 
tention of  the  practitioner.  In  one  of  these  cases  the  devise 
was  in  the  following  words: — **  I  also  give  and  bequeath  to 
my  brother  Richard  Clarke,  all  that  dwelling-house,  malt 
kiln,  stable,  and  garden,  with  all  lands  appertaining  to  the 
same,  lately  in  the  possession  of  John  Steele,  of  Wybun- 
bury,  or  his  mortgagee,  the  said  property  lying  and  being 
in  the  township  of  Wybunbury."  One  of  the  grounds  on 
which  it  was  contended  that  this  devise  passed  the  fee  was, 
that  the  word  **  property''  occurred  in  it ;  but  the  Court  ob- 
served, that  the  word  **  property"  was  not  used  there  to  de- 
scribe the  gumUum  of  the  estate  to  be  taken,  but  the  local 
situation  of  the  premises;  and  accordingly  the  devisee  was 
held  to  take  only  an  estate  for  life.  (Doe  v.  Clarke^  1 
Cromp.  &  Mee.  39).  In  the  other  case  the  testator  thus  ex- 
pressed himself: — "  As  touching  such  worldly  estate  where- 
with it  has  pleased  God  to  bless  me,  I  give,  demise,  and  dis- 
pose of  the  same  in  the  following  manner: — First,  I  give 
and  bequeath  to  my  dearly  beloved  wife  the  woule  of  my  es- 
tates and  goods  and  chattels,  and  living  stock,  debts,  during 
her  widowship  and  no  longer,  to  keep  it  in  possession,  nor 
by  any  husban  or  helpmate  or  companney  keeper,  or  in- 
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lawful  for  my  wife  during  her  widowhood,  and 
after  her  death  or  marriage  for  the  competent 


RemarU 
upon  Doe  ▼• 
Clarke,  and 
Doe  ▼.  GwU' 
lim. 


mate,  or  by  any  person  that  take  a  lese  of  her  life  or  lodger, 
but  demeatly  to  g^  to  my  dear  children  as  I  have  appointed 
and  disposed  to  them,  in  lots  and  in  money :  Second,  to  my 
son,  J.  G.,  I  leave  ten  pomids  out  of  my  goods  and  chattels 
to  be  paid  him :  Thirdly,  to  my  son,  H.  G.,  I  leave  the 
pece  of  gromid,  called  &c.,  to  him,  his  lawful  aires  for  ever, 
and  if  no  aires,  to  his  next  brother  and  his  lawful  aires  for 
ever:  Fourthly,  to  my  son,  G.  G.,  I  leave  the  pece  of 
gromid,  &c.  [iimilar  devises  to  other  sons,  with  words  of 
inheritance'] ;  also,  to  my  son,  J.  G.,  I  leave  my  dwelling- 
house  and  nail-shop,  and  aider  mill,  stables  and  pigs  cot, 
garden,  brewhouse,  and  the  pece  of  ground  adjoining  it; 
also,  my  goods  and  chattels  and  living  stock  that  I  shall 
leave;  also  to  my  daughter,  M.  L.,  I  leave  the  house,  called 
&c.,  and  to  her  son.  H.  L.,  and  her  lawful  aires  for  ever." 
The  Court  of  King's  Bench  held,  that  J.  G.  took  an  es- 
tate for  life  only  in  the  dwelling-house,  nail-shop,  &c.,  the 
Judges  relying  mainly  on  the  circumstance,  that  the  testa- 
tor had  used  words  of  limitation  in  every  other  instance ; 
and  one  Learned  Judge  remarked,  that  he  was  not  disposed 
to  carry  the  effect  of  the  word  '*  estate"  further  than  it  had 
been  done  already.  (Doe  d.  OwilUm,  2  Nev.  &  Mann.  247). 
These  decisions  cast  a  shade  of  doubt  over  what  might 
otherwise  have  seemed  a  fair  inference  from  the  long  train 
of  previous  decisions  cited  in  the  present  note— that  the 
Courts  would  anxiously  lay  old  of  the  word  **  estate"  or 
**  property"  (which,  in  regard  to  this  point,  are  wholly  nn- 
distinguishable),  occurring  in  any  part  of  a  devise,  under  al- 
most any  circumstances,  as  a  ground  for  enlarging  the  de- 
visee's estate  to  a  fee.  Any  distinction  which  would  recon- 
cile Doe  V.  Clarke,  and  Doe  v.  Gtoillim,  with  the  general 
current  of  the  authorities,  must  be  extremely  refined ;  and 
it  cannot  be  too  strongly  impressed  upon  the  judicature. 
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trastees  or  tnistee  for  the  time  being  (if  «ay), 
whether  refusing  or  retiring  from  the  office  of 

that  such  ^' petty  distinctioiu''  (see  Jenon  v.  Wright^  2 
Bligh,  57)  are  great  practical  evils,  since,  by  destroying 
confidence  in  the  application  of  the  role,  and  investing  with 
pUuisibilty  claims  founded  on  the  slightest  variations  of 
phrase,  they  deter  purchasers  and  encourage  litigants. 

In  the  case  of  Phillips  v.  Allen,  (7  Sim.  446),  the  opin- 
ions of  the  Court  of  King's  Bench  were  divided  upon  a 
point  of  this  nature.  A  case  was  sent  from  Chancery,  with 
the  question,  (among  others),  whetiier  the  fee  passed  by  a 
codicil,  by  which  the  testator,  after  revoking  a  devise  in  his 
will,  of  an  estate  called  Penty  Park  estate,  gave  and  be- 
queathed the  said  '*  Penty  Park  Estate**  to  J.  P.  L.,  after 
the  decease  of  certain  persons,  on  condition  that  he  used  the 
snmarne  and  arms  of  the  testator;  and  the  testator,  after 
reciting  a  devise  of  the  Coedllys  Estate,  revoked  liie  devise, 
and  gave  the  said  **  Coedllys  Estate,**  after  the  decease  of 
certain  persons,  to  J.  L.  on  a  similar  condition.  Mr.  Jus- 
tice James  Park  certified  an  opinion,  that,  under  the  devise 
in  the  codicil,  J.  S.  was  entitled  to  the  fee-simple,  on  the 
ground  that  the  word  **  estate,''  though  coupled  with  a  local 
description,  imports,  by  the  current  authorities,  the  whole 
of  the  testator's  interest,  as  weU  as  the  corptu  of  the  land, 
unless  the  context  demonstrates  that  the  testator  used  it  in 
the  latter  sense  only.  The  other  Judges  were  of  opinion, 
that  an  estate  for  life  only  passed  by  the  devise.  The  Vice- 
Chancellor,  in  conformity  to  the  opinion  of  Mr.  Justice 
Parkf  held,  that  the  devisee  was  entitled  to  an  estate  in  fee. 

Cases,  however,  involving  the  question  as  to  the  adequa-  By  the  new 
cy  of  the  word  "  estate"  to  carry  the  fee,  cannot  arise  under  fi,Jitedevur 
vrills  executed  since  the  31st  of  December,  1837,  the  recent  P^  ^^_ 
act  (7  Will.  4  &  1  Vict.  c.  26)  having  provided,  that  by  est 
such  wills  the  inheritance  in  fee-simple  shall  pass  without 

M  2 
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trostee  or  not,  or,  if  none,  for  the  executors  or 
administrators,  or  any  or  either  of  the  executors 
or  administrators,  of  the  last  surviving  trustee,  to 
substitute,  by  any  writing  under  her,  his,  or  their 
hand  or  hands,  any  fit  person  or  persons,  in 
whom  alone,  or,  as  the  case  may  be,  jointly 
with  the  surviving  or  continuing  trustee,  my  trust 
estate  shall  be  vested;  and  the  trustee  or  trus- 
tees for  the  time  being  of  my  will  shall  be  com- 
petent to  exercise  the  powers  and  directions  giTen 
to  the  trustees  herein  named.  And  I  exempt 
every  trustee  of  my  will  from  hability  for  losses 
occurring  without  his  own  wilful  default,  and  au- 
thorize him  to  retain  and  allow  to  his  co-trustee 
all  expenses  incidental  to  the  trusteeship.  Last- 
ly,  I  revoke  all  former  and  other  wills.      In 

WITNESS  &c. 

• 

words  of  limitation,  or  any  tantamount  expressions,  t.  e. 
any  words  denoting  the  extent  or  quantity  of  estate  to  be 
taken  under  the  devise. 
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No.  XI. 

Will  of  a  Widower,  dUposing  of  Real 
and  Pergonal  Property  in  favour  of  kU 
CkUdren,  with  ulterior  Trusts  in  favour 
of  other  Objects. — Real  and  Personal 
Estate  vested  in  Trustees  for  Sale  and 
Conversion  ;  Produce  to  he  invested,  and 
Fund  divided  among  the  Children  equally^  ' 
with  Provisions  for  Maintenance  and  Ad- 
vancement; but  a  Moiety  of  each  Chiles 
Share  is  settled  upon  Trusts  for  the  Child 
and  its  Issucy  adapting  the  Trusts  to  the 
Sex  of  the  Child,  and  with  a  special  Pro- 
vision  for  protecting  the  lAfe-Interests  of 
Daughters, — Powers  to  let  and  manage 
Real  Estate,  compound  Debts,  appoint 
Trustees,  ^c, — Appointment  of  Execu- 
tors,  with  Legacies  for  their  Trouble, 

1  HIS   IS  THE    LAST   WILL  AND   TESTAMENT  of 

me  [testator's  name,  ^c],     I  devise  all  the  real  Devise  of 
estates  which  shall  at  my  decease  be  vested  in  tmst^an* 

.       -  _  to  trustees. 

me  as  mortgagee  or  trustee  m  fee  mito  [names, 
^c.'],  upon  such  trusts  and  subject  to  such 
equities  as  shall  at  my  decease  be  subsisting 
concerning  the  same  respectively.     I  devise  my  Devise  of  spe- 

farm  and  lands,   situate  in  the  parish  of ,  fee. 

in  the  county  of  ,  partly  in  my. own  oc- 
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cupation,  and  partly  in  the  occnpation  of  [tenanf], 
to  my  eldest  son  [najtu?],  his  heirs  and  assigns,  he 
or  they  paying,  in  exoneration  of  my  other  estate, 
the  principal  sum  now  owing  upon  mortgage  of 
the  said  devised  estate,  and  any  other  incum- 
brances (except  the  arrears  of  interest  on  any  mort- 
gage debt)  which  at  the  time  of  my  decease  shall 
Geneni devise  a£fect  the  Same  (a).    I  DEVISE  all  other  the  real 

of  other  real  ^  ' 

brauMtof^  estate,  and  beqneath  all  the  personal  estate,  which 
SSeto^u*.  ^^^  belong  to  me  at  my  decease,  to  the  said 
SSttoMU  [trustees^  Upon  trust  to  sell  my  real  estate, 
•Ddgetin,&c.  jyj^  gg^  jjj  jjjy  personal  estate,  when  and  as  the 

'trustees  or  trustee  for  the  time  being  of  my  will 
shall  in  their  or  his  discretion  deem  it  most  ad- 
vantageous so  to  do;  and  in  the  meantime  such 
real  and  personal  estate,  and  the  rents,  interest, 
and  yearly  produce  thereof  respectiyely,  shall  be 
subject  to  the  trusts  and  provisions  hereinafter 


As  to  the  ex-  ifl)  A  declaration  to  this  effect  is  necessary,  in  order  to 
^SS^^!^^  exclude  the  doctrine  which  entitles  the  devisee  of  a  mort- 
utM  in  mart-  gaged  estate  to  require  the  charge  to  be  satisfied  out  of  the 
testator's  general  personal  estate.  The  liability  of  the  lat- 
ter is  unquestionable  where  the  mortgage  is  of  the  testator's 
own  creation;  but  where  the  property  was  purchased  by  or 
otherwise  devolved  to  him,  subject  to  the  incumbrance,  the 
devisee's  right*  to  exoneration  depends  upon  the  fact  whe- 
ther the  testator  can  be  considered  to  have  adopted  the  debt, 
so  far  as  to  render  his  own  personal  estate  the  primary  fund 
for  its  liquidation — a  point  which  is  sometimes  difficult  to 
be  ascertained.  (See  the  cases  stated,  2  Jarm.  Pow.  Dev. 
671).  In  such  a  case,  therefore,  it  is  especially  important 
that  the  testator's  actual  intention  on  the  point  should  be 
clearly  expressed. 
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oontained  ooncemiiig  the  money  to  arise  there- 
from, and  concemiBg  the  income  of  such  money; 
and  such  real  estate  shall  be  considered  as  con-  unsold  ma 
verted  in  equity  from  the  time  of  my  decease  for  deemed  per. 
the  purposes  of  such  trusts  and  provisions;  And  —to invest 

,    .1  produce  of 

UPON    FURTHER   TRUST  to  mvest  the   money  to  real  and  per- 

^         Bonal  estate, 

anse  from  the  real  and  personal  estate  to  be  sold  with  power  to 

*  vary  invest- 

and  gotten  in  as  aforesaid,  in  the  names  or  name  °^^^'' 
of  the  said  trustees,  or  trustee,  in  or  upon  any  of 
the  public  stocks,  funds,  or  securities  of  the  United 
Kingdom,  or  on  mortgage  of  freehold  or  copyhold 
estates  in  England  or  Wales,  and  not  elsewhere, 
with  liberty  to  vary  and  transpose  the  investment 
from  time  to  time,  at  the  discretion  of  the  said 
trustees  or  trustee,  for  any  other  investment  of  the 
description  contemplated  by  this  trust;  And  as  to 
the  money  to  arise  as  aforesaid,  and  the  stocks, 
funds,  and  seeunties  whereon  the  same  shall  be 
invested,  (which  money,  stocks,  funds,  and  securi- 
ties are  hereinafter  designated  ''  my  trust  fund''). 
In  trust  for  my  child,  if  only  one,  wholly,  or,  — fort«ta- 
for  my  children,  if  more  than  one,  in  equal  shares;  equauy,  with 

benefit  of  ac- 

But  if  any  of  them  shall  die  under  the  age  of  ^uer. 

twenty-one  years  without  having  been  married, 

for,  if  any  of  them,  being  a  son  or  sons,  shall  die  [Different  pe- 

riods  of  abeo* 

under  the  age  of  twenty-one  years,  or,  being  a  lute  vesting.] 
daughter  or  daughters,  shall  die  under  that  age 
without  having  been  married,  or,  if  any  of  them 
shall  die  under  the  age  of  twenty-one  years  with- 
out leaving  issue  (or,  without  leaving  a  husband, 
or  widow,  or  issue)  living  at  his  or  her  decease], 
then.  In  trust  as  to  as  well  the  share  origin- 
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ally  limited  under  the  preceding  tmst,  as  the 
shares  eyentually  limited  under  this  executory 
trusty  to  any  and  every  child  so  dying,  for  the 
others  and  other  (b)  of  my  children,  and  if  more 


(b)  The  words  "survivor  or  survivors"  are  very  com- 
monly, but  inaccurately,  used  as  a  substitute  term  for 
**  other  or  others ;"  but  the  practitioner  should  either  avoid 
them  whoUy  or  explain  them  clearly. 
To  what  pe-        Obscurity  as  to  the  period  to  which  survivorship  refers, 
■hip  refeiZ^'  especially  where  the  nature  of  the  devise  is  such  as  to  pre- 
sent a  point  of  time  other  than  the  decease  of  the  testator, 
to  which  it  may  by  possibility  be  construed  as  referring,  has 
produced  numerous  and  conflicting  decisions.    In  the  case, 
for  instance,  of  a  gift  to  A.,  for  life,  and  after  his  decease  to 
B.,  C,  and  D.,  as  tenants  in  common,  and  the  survivors 
and  survivor  of  them,  their,  his,  or  her  heirs  and  assigns, 
if  either  of  the  devisees  in  remainder  dies  in  A.'s  lifetime, 
the  question  necessarily  arises,  whether  the  testator  means 
survivors  at  his  own  death  or  at  the  death  of  the  tenant  for 
life.    In  regard  to  real  estate  the  decisions  seem  uniformly 
to  make  the  death  of  the  testator  the  period  of  ascertaining 
the  objects ;  (Wilson  v.  Bayley,  3  B.  P.  C.  Toml.  ed.  195; 
Rose  V.  Hill,  3  Burr.  1881 ;  Garland  v.  Thomas,  1  Bos.  & 
Pull.  New  Rep.  82;  Edwards  t.  Symonds,  6  Taunt.  213); 
and  in  one  of  such  cases  it  seems  to  have  been  applied  even 
to  a  devise  to  a  class  {e,  g.  to  surmving  children)  which, 
by  the  general  rule  of  construction,  independently  of  the 
words  in  question,  would  embrace  the  persons  answering  the 
description  at  the  death  of  the  testator.     (J>ae  v.  Prigg,  8 
Bam.  &  Cress.  231).    With  respect  to  personal  estate,  how- 
ever, the  construction  in  the  more  recent  cases  refers  survi- 
vorship to  the  death  of  the  legatee  for  life;  (Broume  v. 
Lord  Kenyon,  3  Madd.  410 ;  Cripps  v.  Wblcott,  4  Madd. 
11 ;  Pope  V.  Whiicombe,  3  Russ.  124 ;  Gibbsv,  Tait,  8  Sim. 
32) ;  and  even  in  some  earlier  cases,  the  circumstance  of  the 
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than  one  in  equal  shares;  Bnt  if  there  shall  be  no  onfaUuxeof 

the  previous 

€hild  of  mine  who  shall  attain  the  age  of  twenty-  trusu; 


subject  of  gift  not  being  in  esse  until  the  decease  of  the  te- 
nant for  life,  (as  where  the  gift  is  of  the  produce  of  real  estate, 
to  be  converted  at  that  period),  was  thought  to  foyour  the 
jame  construction;  {Brograve  y.  Winder y  2  Ves.  jun.  634 ; 
Newton  y.  Ayscough,  19  Yes.  534 ;  Hoghton  y.  Whit- 
greavef  1  Jac.  &  W.  146) ;  and  such  was  also  the  effect  of 
there  being  in  the  same  will  an  express  gift  to  survivors  at 
that  period.  {Daniell  v.  Danielle  6  Ves.  297 ;  see  also 
HaweM  v.  Hawes^  3  Atk.  524).  But  if  the  gift  is  immediate, 
i.  e,  to  take  effect  in  possession  at  the  death  of  the  testator, 
the  words  in  question  are  from  necessity  referred  to  his 
^ksatfa.  {Lord  Bindon  v.  Earl  of  Si^olk,  1  P.  W.  96 ; 
Smiih  v.  Horloek,  7  Taunt.  129).  It  seems  that  where  the 
language  of  the  will  admits  of  survivorship  being  referred 
either  to  the  time  of  distribution,  or  to  the  attainment  by 
the  legatees  of  majority,  the  Courts  will  incline  to  the  hitter 
construction,  in  order  that  the  legatees  who  have  obtained 
the  prescribed  age  may  not  be  deprived  of  their  legacies  by 
their  subsequent  decease  before  the  time  of  distribution. 
{Bayard  Y.  <9mtM,  14  Ves.  470;  Hcdlifax  v.  Wilaonf  16 
Ves.  170;  Crozier  v.  Fisher f  4  Russ.  398;  see  alsoHawes 
y.  Hawes,  3  Atk.  524). 

Clauses  of  accruer  should  be  so  framed  as  that  the  shares  Suf^gestions 
of  objects  dying,  may  go,  not  merely  to  survivors  properly  SuM?of  ac- 
so  called,  but  to  the  others  of  the  devisees  or  legatees,  thereby  ^^^^'^ 
conferring  on  pre-deceased  devisees  or  legatees  (dying  under 
circumstances  which  do  not  subject  their  shares  to  the  di- 
vesting  operation  of  the  clause  in  question)  disposable  and 
transmissible  interests.    In  fact,  under  a  clause  of  accruer, 
.correctly  framed,  each  object,  living  the  rest,  and  during 
•the  suspense  of  the  absolute  vesting  of  their  shares,  has  a 
.present  disposable  interest  in  such  shares,  every  one  of 

m3 
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one  years,  or  marry,  [or,  no  child  of  mine  who 
being  a  son  shall  attain  the  age  of  twenty-one 

which  IB  od  initio  limited  to  him  by  way  of  executory 

devise  or  bequest.     Cross  remainden  stand  npon  the  same 

principle. 

— thouid  be         By  way  of  iUnstration: — Suppose  real  or  personal  estate 

alhart  at  weU   ^  be  given  by  will  equally  among  A.,  B.,  and  C,  with  a 

M  Burrivon.    ^^  ^^^  ^  ^^  shares  of  any  of  them  dying  under  the  age 

of  twenty-one  years  to  the  ntrvitor*  or  turvivorf  A.  attains 
twenty-one  and  then  dies;  afterwards  B.  dies  under  twenty- 
one.  Would  the  share  of  B.  be  divided  between  C,  the 
surviving  devisee,  and  the  representative  of  A.,  the  deceased 
devisee,  or  go  exclusively  to  the  former?  If  the  words  ntr- 
vtvort  or  aunnmr  were  construed  literally,  the  share  in 
question  would  belong  wholly  to  C. ;  if  construed  others  or 
other,  the  representatives  of  A.  would  participate.  Ac- 
cording to  the  latest  decisions,  it  seems  that  the  strict  con- 
struction generally  prevails;  (Crowder  v.  Stone,  3  Russ. 
217;  see  also  Mlsom  v.  Awdry,  5  Yes.  465) ;  and  that,  in 
order  to  warrant  the  translation  of  "  survivor"  into  other, 
there  must  be  an  explanatory  context,  of  which  an  instance 
occurs  in  the  case  of  WUmot  v.  Wilmot,  8  Yes.  10.  (See 
also  Davidson  v.  Dallas,  14  Yes.  576;  Barlow  v.  Salter, 
1 7  Yes.  479 .  But  see  oontrk,  Acton  v.  Brookes,  7  Sim.  204). 
•*  Survivor  "  In  a  recent  case  a  testator  devised  his  real  estate  in  thirds 
other.  to  his  tbiee  daughters  for  life,  with  remainder  to  their  chil- 

dren in  tail,  with  cross  remainders  to  the  survivors  and 
others  of  the  children;  and  in  case  one  or  more  of  his 
daughters  should  die  without  issue,  then  the  testator  gave 
her  or  their  share  or  shares  to  the  surtnvors  or  survivor  for 
life,  with  remainder  to  the  children  of  such  survivors  or  sur- 
vivor in  tail.  Sir  J.  Leach,  M.  R. ,  held  that  the  word  "  sur- 
vivor''  in  the  latter  instances  was  not  to  be  extended  to  other; 
because  survivors  were  to  take  as  tenants  in  common  for 
life,  which  vras  inconsistent  with  the  notion  that  the  testa- 
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years^  or  being  a  daughter  shall  attain  that  age 
or  marry,  or,  no  child  of  mine  who  shall  attain 
the  age  of  twenty-one  years,  or,  dying  under  that 

tator  meant  that  the  children  of  a  deceased  daughter  should 
stand  in  the  place  of  their  parent.  (Winterton  y.  Crmi^rd, 
1  Russ.  &  M.  407).  His  Honor's  reasoning  would  have 
been  conclusive,  if  the  only  estates  created  by  the  ulterior 
devise  were  for  life,  (in  which  case  indeed  the  point  could 
not  arise) ;  but  inasmuch  as  remainders  in  tail  to  the  chil- 
dren were  appended  to  such  estates  for  life,  why  might  not 
the  clause  in  question  be  construed  as  applying  with  respect 
to  surtfhnng  children  to  both  estates  for  life  and  the  remain- 
ders; and,  with  respect  to  the  deceased  children,  to  the 
remainders  only,  rrferendo  singula  singulis?  This  case 
strongly  evinces  the  expediency  of  excluding  the  construc- 
tion which  it  supports  by  an  express  gift  to  others. 

Another  caution  to  be  observed  in  regard  to  the  clauses  Accruing 
under  consideration  is,  to  embrace  expressly  the  accruing  gut^ected  to 
as  weU  as  the  original  shares;  otherwise  its  operation  is  ofcSiMa^'^ 
confined  to  the  original  shares.    Thus,  if  real  or  personal  es-  ■**"'*'• 
tate  is  given  to  A.,  B.,  and  C,  and  it  is  provided,  that,  in 
case  of  the  decease  of  any  of  them  under  the  age  of  twenty. 
one  years,  their  or  his  shares  or  share  shall  go  to  the  others 
or  other  of  them ;  A.  dies  under  twenty-one,  by  which  event 
his  share  devolves  to  B.  and  C.  in  moieties;  if  this  be  fol- 
lowed by  the  death  of  B.,  who  dies  under  twenty-one,  it  is 
clear  that  the  moiety  which  B.  derived  under  the  clause  in 
question,  of  A/s  share,  does  not  go  over  to  C.  along  with 
B.'s  original  share,  but  is  transmissible  to  the  representa- 
tives of  B.,  as  having  vested  in  B.  unaffected  by  the  cross 
executory  gift,  (Woodward  v.  Ghssbrook,  2  Yem.  388; 
Ea;  parte  West,  1  B.  C.  C.  575 ;    Crowder  v.  Stone,  3 
Russ.  217 ;  Bright  v.  Bowe,  3  My.  &  Kee.  316;  see  also 
Barker  v.  Lea,  Turn.  &  Russ.  415),  in  the  absence  of  a 
context  evincing  a  contrary  intention.  {Worlidgey,  Chur- 
ehUl,  3  B.  C.  C.  465 ;  Eyre  v.  Marsdm^  1  Keen,  564). 
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agCf   shall  leave  issue  (or,  leave  a  husband,  or 

widow,  or  issue)  living  at  hia  or  her  decease], 

-^orapenon  then,  as  to  mv  said  trust  fund.  In  trust  for 

named,  If  then  . 

living:  if  not.  [ffaffttf],  if  he  shsll  be  living  at  the  failure  of  the 

preceding  trusts  in  favour  of  my  child  or  chil- 

—for  such  of  dren,  for  his  absolute  use;  But  if  he  shall  not  be 

ions  named  m  then  livine,  In  TRUST  foT  such  of  the  several  per- 

shallbethen  ®  ^ 

living;  if       sons  foUowiug,  (namely),  [names],  as  shall  be  then 

living,  to  take,  if  more  than  one,  in  equal  shares; 

—for  their      But  if  uouc  of  them  shall  be  then  livins.  In  trust 

issue  then  ^ 

ISSS**^  for  such  issue,  then  living,  of  the  last-named  per- 
sons as  shall,  either  before  or  after  the  vesting  in 
possession  of  this  trust,  attain  the  age  of  twenty- 
one  years  or  marry,  to  take,  if  more  than  one. 

Maintenance  distributively  according  to  the  stocks.  Provided 
always,  that  it  shall  be  lawful  for  the  said  trustees 
or  trustee  to  apply  in  or  towards  the  maintenance 
and  education,  or  otherwise  for  the  benefit  of  each 
child  of  mine,  entitled  under  the  trusts  aforesaid 
to  a  share  not  absolutely  vested,  the  annual  in- 

[Different      oomc  of  Sttch  shsrc  [of,  ouc  moicty  of  the  annual 

nuuntenance.]  income  of  such  share,  or,  the  annual  sum  of 
£ ,  (or,  any  annual  sum  not  exceeding  the 


sum  of  £ ),  out  of  the  income  of  such  share]. 

And  I  direct  my  said  trustees  or  trustee  to  ac- 
cumulate the  unapplied  surplus  of  such  income 
by  investments,  conformably  to  the  trust  for  in- 
vestment hereinbefore  contained,  in  augmentation 
of  the  capital  whence  such  income  shall  have  pro- 
Advancement  ceeded.     Provided  ^ther,  that  it  shall  be  lawful 

clause.  /.         1  . 1 

for  the  said  trustees  or  trustee  to  apply,  in  or 
towards  the  advancement  in  life  or  estabUshment 
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in  business  of  each  child  entitled  as  aforesaid,  any 
part  not  exceeding  one  third  part  of  the  capital  of 
his  or  her  share,  \or,  any  part  of  the  capital  of  his 
or  her  share  not  exceeding  £ 1,     Provided  Trusiea  to 

_,__._  °  ,     «  holdamoietv 

inrther,  that  the  said  trustees  or  trustee  shall  re-  of  eachchudli 

share,  upon 

tain  and  stand  possessed  of  one  moiety  of  the  ^^^'^* 
share  which  shall  become  absolutely  vested  in 
each  child  of  mine  under  the  trusts  aforesaid, 
upon  the  trusts  foDowing,  (namely).  Upon  trust  "^I?®?!?".* 
to  expend  the  annual  produce  in  the  maintenance 
and  support,  or  otherwise  for  the  benefit  of  the 
same  child,  being  under  the  age  of  twenty-one 
years,  in  such  manner  as  the  said  trustees  or  trus- 
tee shaU  in  their  or  his  discretion  think  fit;  and 
to  pay  the  annual  produce  to  the  same  child, 
being  of  the  age  of  twenty-one  years,  for  his  or 
her  life,  and  if  the  same  child  shall  be  a  daughter 
and  married,  then  for  her  separate  use,  and  not 
by  way  of  anticipation;  [And  if  the  trust  lastly 
hereinbefore  contained  in  favour  of  my  same  child 
being  a  daughter  shall  not  be  effectual  in  law  to 
secure  to  her,  as  against  any  and  every  husband 
whom  she  may  marry  subsequently  to  my  decease, 
the  separate  enjoyment  without  power  of  anticipa- 
tion of  the  said  annual  produce,  then  I  empower  • 
my  said  trustees,  by  deed  to  be  executed  by  them, 
either  in  contemplation  or  after  the  solemnization 
of  any  or  every  marriage  which  she  may  contract 
subsequently  to  my  decease,  to  revoke  the  trust 
hereinbefore  contained  in  her  favour,  so  far  as  con- 
cerns the  annual  produce  to  accrue  due  during 
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her  then  intended  coyertore  or  then  coyerture, 
and  to  declare  such  other  trost  or  trusts  thereof^ 
as  shall  he  effectoal  in  law  to  secure  to  her,  as 
against  her  then  intended  husband  or  then  hus- 
band, the  separate  enjoyment  thereof,  without 
power  of  anticipation.  And  if  by  any  means, 
yoluntary  or  inyoluntary,  the  said  annual  pro- 
duce, or  any  part  thereof,  would,  but  for  this 
clause,  be  disposed  of  so  as  to  depriye  her,  whe- 
ther coyert  or  sole,  of  the  personal  receipt  thereof 
for  her  own  benefit,  then  the  trust  hereinbe- 
fore contained  in  her  fayour,  so  far  only  as  con- 
cerns the  annual  produce  which  would  be  so  dis- 
posed of,  shall  thenceforth  cease;  and  the  same 
annual  produce,  but  subject  and  without  prejudice 
to  the  power  lastly  hereinbefore  contained,  shall, 
during  the  remainder  of  her  life,  be  applied  by  my 
said  trustees  or  trustee  in  such  sums,  at  such  pe- 
riods, and  in  such  manner,  as  they  or  he  shall  in 
their  or  his  absolute  discretion  think  fit,  for  the 
benefit  of  all  or  any  one  or  more  of  the  objects 
following;  (namely),  my  same  daughter,  her  hus- 
band, children,  and  more  remote  issue,  and  the 
persons  who,  if  she  were  dead  without  haying-  had 
any  issue,  and  without  haying  exercised  any  of 
the  powers  of  appointment  hereinafter  giyen  to 
her,  would  be  entitled  to  the  same  annuid  pro- 
—for  the       duce  (c).]   And  after  the  death  of  the  same  child. 


(c)  Since  the  decision  in  Tidlett  v.  Armstrong  on  ap- 
peal, {videantey  p.  168,  n.  (p)),  the  clauses  within  brackets 
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In  trust  for  all  or  any  of  the  children  or  more  chud'siame, 
remote  issue  of  the  same  child,  (such  more  remote  siuoi appoint; 
issue  to  he  bom  in  the  lifetime  of  the  same  child), 
in   such  manner  as  the  same  child  (and,  if  a 
daughter,    notwithstanding    coverture)  shall    by 
deed  or  wiD  appoint;  And  in  default  of  appoint-  vjg,*^ 
ment,  upon  trusts  and  subject  to  provisions  "^flJJSi'cSy^ 
favour  of  the  children  of  the  same  child,  corre-  g^^  ^^ 
sponding  with  the  trusts  and  provisions  herein- ^y^' 
before  contained  in  favour  of  my  own  children, 
(exclusive  of  the  trusts  declared  by  this  proviso), 
but  so  that  no  appointee  under  the  aforesaid  power 
of  appointing  to  children  and  issue  shall  par- 
ticipate in  the  unappointed  fund  without  bringing 
theappQinted  share  or  interest  into  hotchpot;  But  — forthediud 
if  there  shall  be  no  child  of  the  same  child  who  « "<»: 
shall  attain  &c.  [as  before,  in  reaped  of  testator's 
children];  Then,  if  the  same  child  shall  be  a  son. 

In  trust  for  his  absolute  use,  or,  if  the  same  -if  a  daugh- 
ter* for  such 

child  shall  be  a  daughter.  In  trust  for  such  per-  g^{^  '*^ 
sons,  and  in  such  manner  as  she,  whether  sole  or  Sg^ju^'*^ 
covert,  shall  by  her  last  will  appoint;  and  in  de-  j£.°®*'*^ 
fault  of  appointment.  In  trust  for  such  persons, 
exclusive  of  a  husband^  as  shall  at  her  death  be  her 
next  of  kin,  entitled,  as  such,  to  her  personal  estate 
under  the  statutes  for  the  distribution  of  the  per- 
sonal estate  of  intestates,  and  in  the  proportions 
in  which  they  would  be  so  entitled.     And  I  de-  Previous 

may  appear  to  savour  of  saperabundant  caation.  It  should 
be  recollected,  however,  that  without  a  clause  of  cesser  or  a 
gift  over,  the  mterests  of  ducoverture  are  still  unprotected. 
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trust  for  in-    cUure  that  the  trusts  for  investing  and  Taryine  ia- 

vettment  to  i     ■•    n  ■■ 

^^  to^,  .  vestments  hereinbefore  contained  shall  extend  to 

chlldli  lettled 

SSft?'^"*-^^*  each  share  to  be  retained  as  aforesaid,  but  shall 

nea  Dy  requiF- 

Jjj^^'"      not  be  executed  during  the  life  of  the  child  of  mine 

entitled  to  the  annual  produce  of  such  share, 

chjunn  d      ^thout  his  or  her  consent  in  writing.     Provided 

tSi'ufctoe  ftu^lier,  that  if  any  child  or  children  of  mine  shall 

the  mw^^    <^®  ^  ™7  lifetime,  and  any  issue  of  such  child  or 

^^^^^       children  respectively  shall  be  hving  at  my  death, 

then  the  share  which  any  or  every  such  child 

would,  if  Uving,  have  taken  of  my  said  trust  fund, 

shall  be  subject  to  the  same  trusts  and  provisions 

in  favour  of  the  children  of  the  same  child,  as  are 

hereinbefore  referentially  declared  of  a  moiety  of 

the  share  of  each  child  of  mine,  and  as  ^hall  be 

capable  of  effect,  but,  so  subject,  shall  follow  the 

destination  of  the  residue  of  my  said  trust  fund. 

Power  to       Provided  farther,  that  the  said  trustees  or  trustee 

trustees  to 

lease  and  nia>  shall  have  power,  Until  my  real  estate  shall  be 

nage  real  es-  *  " 

^^j^gi-    sold,  to  grant  leases  thereof  for  any  term  not  ex- 

-^veie-       ceeding years  in  possession,  at  the  best  rent, 

and  generally  to  manage  and  improve  the  same 
at  their  or  his  discretion,  and  also  to  compound 
debts  and  demands,  grant  indulgences  to  debtors, 
and  submit  disputes  to  arbitration;  and  also  to 
give  receipts  for  money  paid  by  purchasers  and 
others  to  the  said  trustees  or  trustee,  which  re- 
ceipts shall  discharge  the  persons  taking  the  same 
from  liability  to  see  to  the  application  of  the  mo- 
Power  to       uey.     Provided  further,  that  when  and  so  often 

appoint  new  -i    ii  •       ^i       .        ,        i  .        n 

trustees.        as  a  vacaucy  shall  occur  m  the  trusteeship  of  my 
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will,  by  reason  of  any  of  my  said  trustees  or  their 
successors  dying,  or  being  unwilling  or  incompe- 
tent to  act,  the  trustees  or  trustee  for  the  time 
being  competent  to  act,  whether  intending  to  con- 
tinue in  the  trust  or  not,  or  if  there  shall  be  no 
such  trustee,  then  my  executors  or  administrators 
for  the  time  being,  or  either  or  any  (d)  of  them, 
shall  have  power  to  nominate  a  trustee  or  trustees 
to  supply  the  vacancy;  and  thereupon  my  trust 
property  shall  be  vested  in  the  old  jointly  with 
the  new  trustees  or  trustee,  or  in  the  new  trustees 
solely,  as  the  case  may  require;  Provided,  never-  original 

number  of 

theless,  that  the  orieinal  number  of  trustees  shall  trustees  to  be 

"  preserved. 

not  by  the  execution  of  the  preceding  power  be  in- 
creased or  diminished,  but  each  new  trustee  shall  be 
nominated  to  fill  the  place  of  an  old  trustee.   [Or,  [Power  to in- 

*  ^  crease  or  di- 

Provided  further,  that  my  trustees  or  trustee  for  mini«h  the 

'  •'  original  num- 

the  time  being  shall  have  power  to  add  to  or  in-  J^*'/'™*" 
crease  from  time  to  time  the  original  number  of 
trustees,  so  as  the  number  be  not  raised  above 
(five)  nor  reduced  below  (^wo)].  Provided  fur- indemnity  of 
ther,  that  my  trustees  for  the  time  being,  their 
heirs,  executors,  and  administrators,  shall  be  an- 
swerable for  their  own  respective  receipts  and 
wilful  laches  and  defaults  only,  and  shall  be  at 
liberty  to  retain  and  allow  to  each  other  their  re- 
spective reasonable  disbursements  and  expenses. 
And  I  APPOINT  the  said  [trustees]  to  be  executors  Appointment 

■m       n     t  oi  executors. 

of  my  will,  and  request  each  of  them  to  accept  a 
(rf)  Vide  antei  p.  187,  n.  (z). 
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Legacy  to  ex-  legacy  of  £100>  to  be  retained  at  the  end  of  three 

ecuton. 

calendar  months  from  my  decease,  as  an  acknow- 
ledgment for  the  trouble  which  they  will  have  ia 
the  execution  of  my  will.  And  I  revoke  all  former 
and  other  wills  (e).     In  witness  &c. 


Ac  to  revok-  (e)  The  iiiaertion  of  a  elaase  reyoldng  former  wills  is  not 
of  much  importanoe,  as  a  sabstantiye  will  tacitly  displaces 
and  supersedes  all  antecedent  testamentary  instruments. 
Such  a  clause,  however,  might  be  useful  in  those  instances 
in  which  the  intention  to  make  a  new  wUl  is  not  so  clearly 
manifested  as  to  preclude  attempts  to  adopt  wholly  or  par- 
tially the  contents  of  former  wHls,  as  part  of  the  testator's 
disposition,  since  a  will  may  be  composed  of  several  papers 
of  different  dates,  each  professing  to  be  such,  where  they  are 
capable  of  standing  together.  An  express  dause  of  re- 
vocation in  the  last  paper  of  course  renders  this  inadmis- 
sible. 
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No.  XII. 

Will  of  a  Married  Man,  providing  for 
a  Wife,  and  for  Adult  and  Infant  Chil- 
dren.— Devise  to  Wife  during  Widow- 
hood of  Freehold  Dwelling-house,  vjith 
the  Use  of  the  Furniture,  ^c, — Devise  of 
other  Freehold  Property,  to  two  Sons  in 
common  in  fee,  subject  to  a  Charge  in  aid 
of  the  Personal  Estate. — Devise  of  other 
Freehold  Property,  upon  Trusts,  in  fa^ 
vomr  of  a  married  Daughter  for  Life  un- 
aHenably,  and  her  Issue,  and  ultimately 
upon  the  Trusts  declared  of  the  residu* 
ary  Meal  Estate. — Residue  of  Real  and 
Personal  Estate  vested  in  Trustees  for 
Conversion  into  Money,  with  discretion- 
ary Power  to  postpone  Conversion,  and 
Direction  as  to  Unconverted  Estate — 
Produce,  subject  to  a  Provision  for  Wife 
hy  way  of  Annuity  {reducible  on  mar- 
riage), given  to  Children  equally — each 
Child's  Share  strictly  settled  on  such 
Child  for  Life  unalienably,  and  on  his 
or  her  Issue,  with  Power  of  appointing 
a  Life  Interest  to  a  Husband  or  Wife. 
Provisions  for  Maintenance  and  Ad- 
vancement, ^c,  with  an  ultimate  Limita- 


260 


CONCISE    FORMS 


Wlnei,  tic  to 
wife. 


Devise  of 
freehold 
dwelllng- 
houae,  with 
use  of  furni- 
ture, ice.  to 
wifedurinc 
widowhood. 


Inventory  of 
furniture,  &c. 
to  betaken. 


turn  over  in  favour  of  the  other  Childretiy 
and  their  lestie,  ^c, — Devise  of  Mort- 
gage  and  Trust  Estates, — Powers  to  give 
Receipts^  compound  Debts,  and  appoint 
Trustees, — Appointment  of  Executors 
and  Guardians. 

I  HIS  IS  THE   LAST   WILL    AND   TESTAMENT    of 

me  [testator^ s  name'],  fyc.  I  bequeath  to  my 
dear  wife  [name],  all  the  wines,  liquors,  fuel,  and 
other  consumable  stores  and  provisions  which  shall 
belong  to  me  at  my  decease  absolutely.  I  devise 
the  freehold  messuage  or  dwelling-house,  with  the 
offices,  gardens,  and  appurtenances,  belonging 
thereto,  at aforesaid,  now  in  my  own  occu- 
pation, together  with  the  use  and  enjoyment 
therein  of  the  furniture,  pictures,  prints,  musical 
instruments,  plate,  linen,  china,  glass,  and  other 
household  effects,  not  hereinbefore  bequeathed, 
which  shall  be  in  or  about  the  same  at  my  decease, 
to  my  said  wife  \name\  during  her  life,  if  she 
shall  continue  my  widow,  she  insuring  and  keep- 
ing the  same  insured  against  loss  by  fire,  to  the 
full  value,  in  the.  names  or  name  of  the  trustees  or 
trustee  for  the  time  being  of  this  my  will,  and  also 
keeping  the  same  in  good  repair  and  condition 
(reasonable  wear  and  tear  excepted).  And  I  di- 
rect that  my  executors  shall  cause  an  inventory 
to  be  taken  of  the  chattels  comprised  in  the  pre- 
ceding bequest,  and  two  copies  to  be  made  thereof, 
and  respectively  signed  by  my  said  wife  and  my 
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executors,  before  the  delivery  of  such  chattels  to 
her,  one  of  such  copies  to  be  delivered  to  her,  and 
the  other  to  be  kept  by  them.     I  devise  my  i>evi«e  of 

,    ,  ^       ^  ^  freehold  e»- 

vrarehouse  adjoining  my  dwelling-house,  my  four  JJJ^t"*^"**' 
cottages  now  in  the  several  occupations  of  ^c,  all  to'the^wlfe^ 

which  hereditaments  are  situate  at aforesaid,  [°VioM^n 

also  the  said  freehold  messuage  or  dweUing-house  f^X?^ 
now  in  my  own  occupation,  with  the  offices,  gar-  money  to  be 
dens,  and  appurtenances  thereunto  belonging,  (but  ^xxm  in^^ 
subject,  as  to  the  last-mentioned  messuage  and  pre-  ai  estate. 
mises,  to  the  estate  of  my  said  wife  therein  under 
the  devise  hereinbefore  contained),  unto  and  to  the 
use  of  my  sons  [name]  and  [name]  as  tenants  in 
common,  their  respective  heirs  and  assigns,  never- 
theless subject  to  and  charged  with  the  payment 
by  my  said  sons  respectively  in.  equal  moieties, 
their  respective  heirs  or  assigns,  within ca- 
lendar months  next  after  my  decease,  unto  my 
executors,  of  the  siun  of  £ sterling  with  in- 
terest for  the  same  after  the  rate  of  £4  per  cent, 
per  annum  from  my  decease,  to  be  apphed  as  part 
of  my  personal  estate  hereinafter  bequeathed.     I  Devise  of 

.  other  free- 

DEViSE  my  freehold  messuaees  or  dwelhns-houses,  hold  estates 

^  ^°  °  to  trustees. 

with  the  outbuildings,  gardens,  and  appurtenances  J^j^Jjj^  ®^ 
thereunto  belonging,  and  the  closes  or  parcels  of  g,!^*^5 

land  held  therewith,  situate  at ,  now  in  the  oc-  SjJlSd"!S- 

cupationof ,  with  the  appurtenances,  to  the  use  »*^*°^^  "■^' 

of  my  said  sons  [namea],  their  executors,  adminis- 
trators, and  assigns,  during  the  life  of  my  daugh- 
ter [name],  the  viife  of  [name];  Upon  trust  to  pre- 
serve the  contingent  remainders  hereinafter  limited. 
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and  also  upon  the  trusts  foBowing:    (namely). 
Upon  trust,  [if  my  said  daughter  shall  he  married 
at  my  decease,]  to  pay  the  rents  and  profits  tiiere- 
of,  as  and  when  the  same  shall  become  due,  and 
not  by  way  of  anticipation,  into  her  own  hands, 
[during  her  then  coverture,]  for  her  separate  use, 
independently  of  her  husband;    and  for  which 
rents  and  profits  her  receipts  slaae  shall  be  dis- 
charges to  my  said  trustees;  [And  upon  further 
trust,  immediately  after  any  and  every  marriage 
which  my  said  daughter,  whether  married  at  my 
decease  or  not,  shaU  contract  after  my  decease,  to 
create  and  dedare,  by  same  instrameot  in  ^ting 
under  the  hands  of  my  said  trustees,  a  trust  of 
the  rents  and  profits  thereof  in  her  fiivour,  during 
her  then  coverture,  for  her  separate  and  unalien- 
able use,  similar  to  the  trust  lastly  hereinbefore 
contained;  And  upon  ftirther  trust,  during  any 
and  every  discoverture  of  my  said  daughter,  to 
pay  to  her  so  much  of  the  rents  and  profits  there- 
of as  would  not,  although  the  same  were  payable 
to  her,  be  by  her  act  or  default,  or  by  operation 
of  law,  disposed  of,  so  as  to  prevent  her  personal 
enjoyment  thereof;  and  to  apply  so  much  of  the 
rents  and  profits  thereof  as  would,  if  the  same 
were  payable  to  her,  be  disposed  of  as  last  afore- 
said, for  the  benefit  of  all,  or  some,  or  one  of  her- 
children,  or  other  issue  for  the  time  being  in  exist- 
ence, if  any,  or,  if  none,  of  the  person,  or  some  or 
one  of  the  persons  who,  if  the  trusts,  powers,  and 
provisions  hereinafter  contained  oonoeming  the 
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same  hereditaments  in  favour  of  her  hushand> 
children^  and  issue  liad  failed  of  effect,  would  he 
entitled  to  the  same  rents  and  profits,  in  such  pro- 
portions, at  such  times,  and  in  such  manner  as  my 
said  trustees  shall  think  fit  (a);']  And  I  empower  with  power 

^  "^    -■  .  forhertoap> 

my  same  daughter,  by  her  will,  to  appoint  to  or  gj^jjj^^^^n 
in  favour  of  her  present  or  any  future  husband  h"»i«nd; 
my  last-mentioned  hereditaments,  or  any  part 
thereof,  for  his  life,  or  for  any  estate  or  interest 
determinable  on  or  before  his  death;   [Or,  I  em-  [Another 

T  form]. 

power  my  said  daughter,  whether  sole  or  covert, 
by  any  deed  or  deeds,  with  or  without  power  of 
revocation  and  new  appointment,  or  by  her  last 
will,  to  limit  the  said  hereditaments,  or  any  part 
thereof,  to  any  or  every  husband  whom  such 
daughter  shall  have  married,  or  be  about  to  marry, 
and  shall  actually  marry,  for  his  life  in  remainder 
expectant  upon  the  decease  of  the  said  daughter]. 
And  I  a]so  empower  my  same  daughter,  by  deed,  -andtoiease; 
to  grant  leases  of  the  same  hereditaments,  or  any 
part  or  parts  thereof,  for  any  term  or  terms  of 
years,  not  exceeding  twenty-one  years  in  posses- 
sion, at  the  best  rent,  without  taking  any  fine  or 
premium;  And,  after  the  decease  of  my  said 
daughter,  subject  to  any  appointment  in  favour  of 

a  husband  to  be  made  by  her  as  aforesaid,  I  de-  — toherchUd- 
''  ren,  as  she 

VISE  the  same  hereditaments.  To  such  use  or  uses,  «haii  appoints 
for  the  benefit  of  all  or  any  one  or  more  of  the 
children,  or  other  issue  of  my  said  daughter,  (such 
other  issue  to  be  bom  in  her  lifetime),  as  she,  by 

(a)  Vide  ante,  p.  254,  n. 
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any  deed  or  deeds,  with  or  mthout  power  of  re- 
vocation and  appointment,  or  by  her  will,  shall  ap- 
—to her  child-  point;  and  in  de&ult  of  appointment.  To  the  use 

ran  in  com-      *  *  * 

Si&  m£f«.  <^^^®'  child,  if  only  one,  or  of  her  children,  in  equal 
wutoyijmi-  shares,  if  more  than  one,  in  fee-simple,  with  cross 
executory  limitations  of  the  shares  original  and 
accruing  of  each  of  the  same  children,  in  the  eyent 
of  his  or  her  dying  under  the  age  of  twenty-one 
years,  without  having  been  married,  to  the  use  of 
the  others,  in  equal  shares,  and  the  other,  in  fee- 
simple;  with  a  Umitation  over  of  the  entirety,  in 
the  event  of  there  being  no  chila  of  my  same 
daughter,  or  no  such  child  who  shall  attain  the 
—to  tniBteeg   said  ase  or  marry,  To  the  use  of  my  said  sons 

in  fee,  upon  o  ^  ^ 

dMku«r<!^  {.^^^^^^»  ^^^^'  ^^^^  ^^^  assigns,  to  be  disposed  of 

rSiSuit^  as  part  of  the  residue  of  my  real  estate  hereinafter 

devised,  according  to  the  then  subsisting  trusts  of 

DeviMofre-  such  rcsiduc.     I  DEVISE  all  the  real  estate  not 

sidueof  real 

and  personal  hereinbefore  devised,  to  which  I  shall  be  entitled 

estate  to  tnu- 

^^'>  at  my  decease,  (except  estates  vested  in  me  as 

trustee  or  mortgagee),  and  I  bequeath  the  residue 
of  the  personal  estate  to  which  I  shall  be  then  en- 
titled, (including  the  furniture  and  effects,  whereof 
the  use  and  enjoyment  are  hereinbefore  given  to 
my  said  wife,  subject  to  her  interest  therein  under 
such  gift),  unto  and  to  the  use  of  my  said  sons 
[names],  their  heirs,   executors,   administrators, 

xto  sell  and  and  assigns  respectively.  Upon  trust,  to  sell  my 
said  real  estate,  and  so  much  of  my  said  residuary 
personal  estate  as  shall  be  of  a  saleable  nature, 
together  or  in  parcels,  by  public  auction  or  private 
contract,  and  to  get  in  the  rest  of  my  residuary 
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personal  estate,  and  to  dispose  of  the  net  monies  — to  invwt 

*■  ^  niTplaa*  after 

to  arise  from  such  real  estate  and  residuary  per-  ^>°«  ^^ts, 
sonal  estate,  after  payment  thereout  of  my  just 
dehts,  and  funeral  and  testamentary  expenses,  and 
the  expenses  incident  to  the  execution  of  the  pre- 
ceding trust,  according  to  the  trusts  hereinafter 
declared  concemin&:  the   same;    Nevertheless,  I  Discretiaiiary 

"  \      powertopost- 

give  to  my  said  trustees  discretionary  authority  pjj®  *^"»*« 
to  postpone,  for  such  period  as  to  them  shall  seem  *^* 
expedient,  the  sale  of  all  or  any  part  of  my  residu- 
ary real  estate,  and  the  getting  in  of  such  parts 
of  my  residuary  personal  estate  as  shall  consist  of 
stocks,  funds,  or  securities  of  any  description 
whatever;  and  also  to  let  ^m  year  to  year,  or 
for  any  term  not  exceeding  seven  years  in  posses- 
sion, at  the  hest  rent,  and  to  manage  at  their  dis- 
cretion, the  unsold  real  estate;  But  I  declare,  that,  —the  unsold 

and  unoon- 

firom  the  time  of  my  decease,  the  unsold  real  y"tfi  "tate 

J  '  to  be  sutj^ect 

estate,  and  outstanding  personal  estate,  shall  ^^S^ou^Lof* 

subject  to  the  trusts  hereinafter  declared  concern-  **«»P'o<*«ce- 

ing  the  said  net  monies,  and  the  rents,  interest, 

and  yearly  produce  thereof  shall  he  deemed  annual 

income  for  the  purposes  of  such  trusts,  and  such 

real  estate  shall  be  transmissible  as  personal  estate, 

and  be  considered  as  converted  in  equity.     I  di-  Trusts  of  the 

.  residuary 

RECT  my  said  trustees  to  stand  possessed  of  the  funds, 
net  monies  to  arise  as  aforesaid.  Upon  trust,  —to  pay  an. 

nuity  to  wife 

thereout,  in  the  first  place,  to  pay  unto  my  said  for  hfe,  re- 

'         ^  '^     .  '^  "^     .  •'  dudbleon 

wife  an  annuity  of  £ sterling  during  her  life,  her  marrying 

by  four  equal  quarterly  payments,  and  the  first  of 
such  quarterly  payments  to  be  made  at  the  expi- 

N 
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ntion  of  three  calender  months  from  my  decease; 
Bnt  I  direct,  that,  in  the  event  of  mj  said  ^wife 
manying  again,  the  said  annuity  of  £ ,  herein- 
before made  payable  to  her,  shall  be  reduced  to 
an  annnily  of  £ sterling,  such  reduced  an- 
nuity to  be  payable  quarterly,  and  the  first  reduced 
quarterly  payment  to  be  made  on  the  quarterly 
day  of  payment  which  shall  happen  next  after  the 
Fund  to  be    marrying  again  of  my  said  wife;  And  I  empower 
^5«  my  »ud  trustees,  if  they  shall  think  fit,  ont  of  the 
ot'Sma^  same  trust-monies,  to  appropriate  a  sufficient  sum 
fund,           gg  a  fund  for  answering  the  said  annuity  to  my 
said  wife,  by  investing  the  same  sum  in  the  pur- 
chase,  in  their  names,  of  Three  per  Cent.  Annu- 
ities; and  I  declare,  that,  from  and  after  such  ap- 
propriation, the  residue  of  the  same  trust-monies 
shall  be  liberated  from  the  trust  for  payment  of 
the  said  annuily;  but  the  appropriated  ftmd  shall 
(without  prejudice  to  the  said  annuity)  be  suIh 
ject  to  the  trusts  hereinafter  declared  concerning 
—to  divide     the  ssmc  tfust-monies;  And  subject  to  the  trust 
amo^  the     aforesaid.  Upon  trifst,  to  divide  the  same  trost- 
chiidien        mouies  amoug  all  my  children  in  equal  shares; 
Trusts  of  the  But  subject  to  the  trusts  foUowiog:  (namely),  as 
child;          to  the  yearly  income  of  the  share  of  each  duld  of 
life^t^t!^  mine,  being  a  son,^  accruing  due  in  his  lifetime, 
JIuarded;       UpoN  TRUST,  to  pay  to  him  SO  much  of  the 
same  yearly  income  as  would  not,  although  the 
same  were  payable  to  him,  be  by  his  act  or  de- 
fault, or  by  operation  of  law,  so  disposed  of  as 
to  prevent  his>  personal  enjoyment  thereof,  and 
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to  apply  so  much  thereof  as  would,  if  the  same 
were  payable  to  him,  be  disposed  of  as  last  afore- 
said, for  the  benefit  of  his  wife»  cUldreii,  and 
other  issue  for  the  time  being  in  existenee,  or 
some  me  or  more  of  those  objects,  if  any,  or  if 
none,  of  the  person,  or  some  one  or  more  of  the 
persons  who,  if  the  trusts,  powers,  and  provisaons 
hereinafter  contained  concerning  the  same  dhare 
in  fayonr  of  his  wife,  children,  and  issue  had  faikd 
of  effect,  would  be  entitled  to  the  same  income, 
in  such  proportions,  at  such  times,  and  in  such 
manner  as  my  said  trustees  shall  in  their  discre* 
tion  think  fit;  And  as  to  the  yearly  income  of 
the  share  of  each  child  of  mine,  being  a  daughter, 
accruing  due  in  her  lifetime,  upon  trust,  during 
any  and  erery  coverture  of  my  same  daughter,  to 
pay  the  same  yearly  income,  as  and  when  the  same 
shfdl  become  due,  and  not  by  way  of  anticipation, 
into  her  own  hands,  for  her  separate  use,  indepen- 
dently of  her  husband,  and  for  which  yearly  income 
her  receipts  shall  be  discharges  to  my  said  trustees; 
And  upon  ^rther  trust,  during  any  and  every  dis- 
coverture  (b)  of  my  same  daughter,  to  pay  to  her 
so  much  of  the  same  yearly  income  as  would  not, 
although  the  same  were  payable  to  her,  be  by  her 
act  or  default,  or  by  operation  of  law,  disposed  of 
so  as  to  prevent  her  personal  enjoyment  thereof, 
and  to  apply  so  much  of  the  same  yearly  income 
as  would,  if  the  same  were  payable  to  her,  be  dis- 

(b)  Vide  anie,  p.  160,  n.  (jp). 
N  2 
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posed  of  as  last  aforesaid,  for  the  benefit  of  a]l»  or 
somey  or  one  of  her  children,  or  other  issue  for 
the  time  being  in  existence,  if  any,  or,  if  none,  of 
the  person,  or  some  or  one  of  the  persona  who,  if 
the  tmsts,  powers,  and  provisions  hereinafter  con- 
tained concerning  the  same  share,  in  fayour  of  her 
husband,  children,  and  issue  had  failed  of  effect, 
would  be  entitled  to  the  same  yearly  income,  in 
such  proportions,  at  such  times,  and  in  such  man- 
—chiidnn      ucr  ss  my  said  trustees  shall  think  fit;  And  as 
pwent  shau    to  thc  Capital  of  the  share  of  each  child  of  mine, 
wiu  appoint;  (whether  son  or  daughter),  and  the  yearly  income 
thereof  to  accrue  due  after  his  or  her  decease.  Upon 
SUCH  TRUST  OR  TRUSTS,  for  the  benefit  of  all,  or 
any  one  or  more  of  the  children  or  other  issue  of 
my  same  child,  (such  other  issue  to  be  bom  in 
his  or  her  lifetime),  as  my  same  child,  by  any  deed 
or  deeds,  with  or  without  power  of  revocation  and 
new  appointment,  or  by  his  or  her  will,  shall  ap- 
—children*     poiut;  and  in  default  of  such  appointment.   In 
benefit  o7ju>  trust  for  my  grandchild,  if  only  one,  or  my  grand- 

cruer* 

children  equally,  if  more  than  one,  issue  of  my 
same  child;  but,  on  the  death  of  each  grandchild, 
who,  being  a  son,  shall  die  under  the  age  of  twen- 
ty-one years,  or,  being  a  daughter,  shall  die  under 
that  age,  without  having  been  married,  as  well  the 
share  originally  given,  as  the  shares  accruing  un- 
der this  cross-executory  trust  to  such  grandchild, 
shaU  accrue  to  the  other  grandchildren  equally,  or 
to  the  other  grandchild;  but  no  grandchild,  in 
whose  favour  an  appointment  shaU  be  made  under 
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the  power  last  aforesaid,  shall  participate  in  the 
unappointed  firnd,  without  bringing  the  appointed 
interest  into  hotchpot;    And  if  no  grandchild.  Testator's 
being  a  son,  shall  attain  the  age  of  twenty-one  equaUy. 
years,  or,  being  a  daughter,  shall  attain  that  age 
or  marry,  then.  In  trust  for  my  other  children 
in  equal  shares.     And  I  empower  each  child  of  power  for 
mine,  by  his  or  her  will,  to  appoint  to  or  in  favour  point  a  SS^ 
of  his  or  her  husband  or  wife,  the  whole  or  any  husband  or 
part  of  the  yearly  moome  of  his  or  her  share  for 
the  life  of  such  husband  or  wife,  or  for  any  interest 
determinable  on  or  before  the  death  of  such  hus- 
band or  wife.    And  I  also  empower  my  said  trus-  Maintenance 
tees  to  apply  for  the  maintenance  and  education,  ment  of 
or  otherwise  for  the  benefit,  of  each  frrandchild  or  «nd  remoter 

issue* 

more  remote  issue,  during  his  or  her  minority,  the 
whole  or  any  part  of  the  income  of  the  share  to 
which  such  grandchild  or  issue  shall  be  entitled 
in  possession;  and  the  unappUed  income,  if  any, 
shall  be  accumulated,  and  the  accumulations  be 
subject  to  the  like  power,  and,  so  subject,  shall 
form  part  of  the  capital  of  the  share  whence 
the  same  income  shall  haye  arisen.  And  I  also 
empower  my  said  trustees  to  apply  for  the  adyanoe- 
ment,  or  otherwise  for  the  benefit,  of  each  grand- 
child, any  part  or  parts,  not  exceeding  in  the 
whole  one  half  of  the  capital  of  the  share  to  which 
such  grandchild  shall  be  entitled,  either  in  posses- 
sion or  in  reversion  immediately  expectant  on  a 
prior  life-interest,  but  no  such  apphcation  of  a 
reversionary  share  shaU  be  made,  without  the 
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previous  oonsent  in  writing  of  the  person  on  whose 

death  snch  prior  interest  shall  be  determinable. 

Maintenanoe  Ano  I  also  empower  mj  said  trostees  to  appljfor 

mentof  tart».  the  msintenanoe  and  education^  or  otherwise  for 

tort  cfaildicD, 

the  benefit  of  eadi  child  of  mine  who  shall  be  an 
inftnt  at  my  decease,  during  his  or  her  minority, 
the  whole  or  any  part  of  the  income  of  his  or  her 
share;  and  the  unapplied  income,  if  any,  shall  be 
accumulated,  by  inyesting  the  same  in  manner 
hereinafter  directed  with  respect  to  the  share  of 
each  of  my  children,  and  the  accumulations  shall 
be  subject  to  the  like  power,  and,  so  subject,  shall 
form  part  of  the  capital  of  the  share  whence 
the  same  income  shall  have  arisen.  And  I  also 
empower  my  said  trustees,  notwithstanding  the 
trusts  hereinbefore  declared  of  the  share  of  each 
child  of  mine,  to  apply,  at  any  period  or  periods 
of  the  life  of  each  such  child,  for  his  or  her  ad- 
vancement, or  otherwise  for  his  or  her  benefit, 
any  part  or  parts,  not  exceeding  in  the  whole 
one  half  of  the  capital  of  his  or  her  share. 

-extended    And  I  declare  that  the  maintenance  and  advance- 
to  accruiQg 

shares,  imd     mcut  clttuses  hereinbefore  contained  shall  apply 

subjected  to  ■^*  ^ 

^ySS^Sf^  as  -well  to  accruing  as  to  original  shares,  and 
among  iuue.  ^hat  such  clauscs,  SO  far  as  they  relate  to  grand- 
children and  remoter  issue,  shall  be  subject*  in 
respect  of  shares  taken  under  any  exercise  of  the 
power  of  appomting  to  grandchildren  and  re* 
moter  issue  hereinbefore  contained,  to  the  same 
Direction  as   powcr.    I  DIRECT  my  said  trustces  to  inrest  the 

to  investment    -  «ii-ii«.  .-■  - 

of  children's    sharc  of  csch  child  of  mine,  m  the  name  of  such 

shares. 
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tnisteeSy  in  or  upon  the  public  funds  or  securities 
of  the  United  Kingdom,  or  on  mortgage  of  free- 
hold, copyhold,  or  leasehold  estates  in  England, 
Wales,  or  Irelimd,  with  Hberty  for  such  trustees 
or  trustee  to  change  the  inyestment  l&om  time  to 
time  for  any  other  or  others  of  the  description 
aforesaid;  but  while  any  trust  of  the  income  of  such 
share  shall  be  subsistmg  for  the  life  of  such  child, 
or  of  his  or  her  wife  or  husband,  no  such  change 
shall  be  made  without  the  previous  consent  in 
writing  of  the  person  on  whose  death  such  trust 
shall  be  determinable,  unless  such  person  shall  be 
an  infant  [or,  but  during  the  life  of  such  child, 
being  adult,  no  such  change  shall  be  made  with" 
out  his  or  her  previous  consent  in  writing] ;  and 
I  declare  that  this  direction  to  invest,  and  power 
to  cjliange  the  investment,  shall  extend  to  the  un- 
applied income  hereinbefore  directed  to  be  accu- 
mulated.     I    DSCLARE    that    females,    to    whom  Powers  to  be 

exercisable  by 

powers  of  appomting  or  consenting  are  l^^rc^y  *^fJiS?^' 
given,  shall  be  competent  to  exercise  such  powers  coverture. 

notwithstanding  coverture.    And  I  subject  the  shares accm- 

°  ,   ''  mg  to  testa- 

share  or  shares  which,  under  the  ultimate  trust  tort  duwren 

'  sul^ected  to 

hereinbefore  declared  concerning  the  original  share  ^IdroriSnai 

of  each  of  my  children,  each  or  any  other  child  ■**"«^ 

of  mine  shall  eventually  take,  to  all  the  trusts 

and  provisions  herein  contained  concerning  the 

original  share  of  such  other  child,  inclusively  of 

this  clause.    I  declare  that  the  provision  here-  ProvJsioo 

inbefore  made  for  my  said  wife  is  in  satisfaction  to  be  in  satis- 

•^  .  factkm  of 

of  the  dower  and  thirds,  if  any,  to  which  she  ^o^^- 
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shall  be  entitled  out  of  any  real  estate  of  mine. 
Jki^rimot      I  DKYiSE  all  the  lesl  estate  which  at  my  decease 

mortgageaiia  ^ 

tnistesutci.  ^gnli  be  Tcsted  in  me  as  mortgagee  or  trustee 
to  my  said  tmsteesy  subject  to  the  equities  af- 
B«oeipuor    fectinir  the  same  respectiyely.    I  declare  that 
diKhargctto  the  rccdpts  of  my  said  trustees  shaU  exonerate 
and  othen.     purchasers  and  others  pa3ring  or  transferring  mo- 
nies or  funds  to  such  trustees  by  virtue  of  my 
will  from  all  liability  in  respect  of  the  application 
thereof.     I  ▲ffoint  \na'mM  and  descriptions]  to 
be  trustees  of  this  my  will,  for  all  the  purposes 
Power  to  ap.  thereof.     I  DECLARE  that  if  the  said  trustees  or 

poiot  new 

trustees.  either  of  them  shall  disclaim,  or  they  or  either  of 
them,  or  any  trustees  or  trustee  to  be  appointed 
under  this  clause  shall  die,  or  shall  decline,  or 
become  incompetent  to  act  as  trustees  or  trustee 
of  my  will,  it  shall  be  lawful  for  such  child  or 
children  of  mine,  as  shall  for  the  time  being  be 
living,  and  of  the  age  of  twenty-one  years,  or  the 
major  part  of  such  children,  if  any,  or  if  there  shall 
be  no  such  child,  then  for  my  said  wife  during 
her  widowhood,  and  after  her  decease  or  second 
marriage,  for  the  trustees  or  trustee  for  the  time 
being  of  my  will  competent  to  act,  whether  dis- 
claiming or  declining  further  to  act  or  not,  or  if 
none,  for  my  executors  or  administrators  for  the 
time  being,  or  either  or  any  (c)  of  them,  by  any 
instrument  in  writing,  to  appoint  any  person  or 
'  persons  to  be  trustees  or  trustee  in  the  place  of 

(c)  Vide  antCf  p.  187,  n.  (z). 
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the  trustees  or  trostee  disclaimmg,  dying,  or  de- 
dining,  or  becoming  incompetent  to  act;  And  I  Powen given 
further  declare,  that  the  danses  hereinbefore  con-  named  in  the 

,       wUlextended 

tamed,  so  far  as  they  concern  my  trustees  herem-  tothetruitees 

J  J  ortnisteefor 

before  named,  shall  extend  and  be  appHed  to  the  g|  time  be- 
trustees  or  trustee  for  the  time  being  of  my  will; 
And  I  further  declare,  that  the  trustees  or  trustee  indemnity  of 
for  the  time  being  of  my  will  shall  not  be  answer- 
able for  each  other's  acts  or  receipts,  nor  for  any 
losses  happening  without  their  own  respective 
default,  and  shall  be  at  liberty  to  retain  and  allow 
to  each  other  all  expenses  incident  to  the  execution 
of  the  trusts  and  powers  of  my  will.     I  appoint  Appointment 

,         ,  7  orezecutoxB 

my  said  wife,  during  her  widowhood,  and  the  siud  f<^,ku<^- 
[names]  to  be  executors  of  my  will  and  guardians 
of  my  infant  daughter.  Lastly,  I  revoke  all 
former  and  other  wills,  declaring  this  writing 
alone  to  express  the  whole  of  my  will.  In  wit- 
ness &c. 


lang. 


n3 
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No.  XUI. 

Will  of  a  Married  Man,  duponng  of 
Real  and  Personal  Estate  in  Fwxmr  of 
his  Wife  and  Children.— Bemae  of  Part 
of  the  Real  Estate  to  Testator^ s  Children 
in  Fee,  giving  them  a  Power  ofAjfpoini' 
ment,  and  securing  the  Bents  for  the 
separate  Use  of  JDaugkters-^of  other 
Part  to  a  married  Daughter^  and  her 
Husband,  sueeesswely  for  lAfe,  and  her 
Children  in  Fee — of  other  Pari  to  a 
Son,  and  his  Wife,  sueeessivelg  for  Idfe, 
and  their  Children  in  Fee — of  other 
Part  to  a  Son  for  Life,  then  to  his 
Sons  successively  in  Fee,  by  way  of  Ez- 
ecutory  Devise,  with  a  Limitation  over 
to  his  Daughters — of  other  Part  to  Tes- 
tator's Wife  during  Widowhood;  then  to 
Trustees  for  Sale,  with  Power  to  concur 
with  the  Wife  in  a  Sale. — Devise  of  Re- 
sidue of  RealEstate,  Freehold  and  Lease- 
hold, to  Trustees  for  Sale,  with  full  dis- 
cretionary Powers  as  to  the  Mode  and 
Terms  of  Sale,  and  the  Management  in 
the  meantime. — Copyhold  Estates  are 
subjected  to  the  same  Dispositions,  with 
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Fewer  for  Truiteea  to  appoint  the  same  to 
Purchaeere. — Permission  to  Wife  to  oc- 
cupy DweUinff'kouse,  ^c.^  during  Widou)- 
hood — SpMfic  and  Pecuniary  Bequests 
to  Wife, — Bequest  of  Besiduary Personal 
Estate  to  Trustees  to  be  converted,  with 
particular  Powers  and  Provisions  appli' 
cable  to  Contingent  and  Reversionary 
Property,  Annuities,  and  other  determin- 
able Investments. — Produce  of  Besidu- 
ary  Real  and  Personal  Estate  to  he  in- 
vested, and  Income  paid  to  Wife  during 
Widowhood:  Capital  to  Children  equally, 
but  so  as  to  postpone,  as  far  as  may  be, 
the  Vesting  till  Twenty-Jive. — Ultimate 
Trust  (subject,  as  to  part,  to  Wif^s  Ap- 
pointment) for  Testator's  Brothers  and 
Sisters,  and  their  Isstce  per  Stirpes. — 
Gifts  to  Wife,  to  be  accepted  in  lieu  of 
Dower. — Provision  for  letting  in  the  Fa- 
milies of  Testatof^s  Children  dying  in 
his  Lifetime, — Settlement  of  Daughter^ 
Shares  upon  them  and  their  Issue;  vnth 
a  special  Provision  for  their  Protection, 
and  a  Power  to  appoint  Life  Interests  to 
Husbands. — Provisions  for  Maintenance 
and  Advancement  of  Infant  Legatees 
generally. — Annuity  to  Wife  marrying 
again. — Devise  of  Mortgage  and  Trust 
Estates. — Power  to  give  Receipts  and 
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appoint  Tru»tee9. — Jppomtment  ofEx- 
ecuiars  and  Guardians, 

Derteto         XHIS    18   THE    LAST  WILL  AND   TESTAMENT  of 

vent  dower  me  {teaiaUn^s  name.  Sre,'\.  I  detisb  all  the  free- 
in  ik?our  or         •-  *  y    J 

thetaitetocs  hold  hereditaments  in  the  parish  of ^,.  in  the 

■00*  * 

county  of ,  to  which  I  am  entitled  at  the  date 

of  this  mj  will  (a),  (in  exclusion  of  any  heredita- 
ments in  the  said  parish  which  I  shall  have  acquired 
subsequently  to  that  date),  with  their  appurte- 
nances.  To  such  persons,  for  such  estates,  and  in 
such  manner  as  my  eldest  son  [fiamtf]  shall  by  any 
deed  or  writing,  not  testamentary,  appoint;  and  in 
default  of  appointment,  to  him  and  his  assigns  for 
his  life,  without  impeachment  of  waste;  with  re- 
mainder, on  the  determination  of  his  estate  in  bis 
lifetime,  to  my  executors  and  administrators  during 
his  life,  in  trust  for  him  and  his  assigns;  with 
tatoi^  wi?**  'c^^^dc'  ^  ^™  ^  fee-simple.    I  devise  my 

mon  wit?*"  freehold  closes  called ,  containing  respectively 

tory  SJSi;  >  ®'  thercabouts,  situate  at  - — ,  with  their 

MDi'toiuM'  appurtenances,  to  my  wife  [name],  for  her  life, 
dol^rad  without  impcachmcut  of  waste,  with  remainder  to 
for  th3b  sma- my  SOUS  and  daughters  {namea],  as  tenants  in 
atestamenta-  common  in  fcc-simplc,  with  cross  executory  limita- 

rypowerof        ,  *      ,    ,  •' 

«a?ad? M^'  tions  of  the  shares,  original  and  accruing,  of  such 
SS* toSS^h-  °^  *^®"^  ^  ®^*^  ^®  under  the  age  of  twenty-one 
Sn  rfS^  years,  without  having  been  married,  [or,  without 


life  intereata. 


(a)  Vide  ante,  pp.  15.  42. 
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leaving  issue],  to  the  others  as  tenants  in  com- 
mon, or  to  the  other  of  them  in  fee-simple;  and  I 
limit  the  shares,  original  and  accruing,  of  each  son, 
to  such  persons,  for  such  estates,  and  in  such  man- 
ner as  he  shall  by  any  deed  or  writing,  not  testa- 
mentary, appoint;  and  in  default  of  appointment, 
to  him  for  his  life,  without  impeachment  of  waste; 
with  remainder,  on  the  determination  of  his  estate 
in  his  lifetime,  to  my  executors  and  administrators 
during  lus  life,  in  trust  for  him  and  his.  assigns; 
with  remainder  to  him  in  fee-simple;  And  the 
shares,  origiaal  and  accruing,  of  each  daughter,  to 
my  executors  and  administrators,  for  her  hfe,  with- 
out impeachment  of  waste.  Upon  trust,  to  pay  the 
rents  and  profits  thereof,  as  and  when  the  same 
shall  become  due,  and  not  by  way  of  anticipation, 
into  her  own  hands,  to  be  enjoyed  by  her  as  an 
unalienable  personal  provision,  free,  whensoeyer 
she  shall  be  coyert,  from  all  control  and  engage- 
ments of  her  husband;  and  for  such  rents  and 
profits  her  receipts  alone  shall  be  sufficient  dis- 
charges to  my  trustees;  with  remainder.  To  such 
persons,  for  such  estates,  and  in  such  manner  as 
she,  whether  covert  or  discovert,  shall  by  any  tes- 
tamentary writing  appoint;  and  in  default  of  ap- 
pointment, to  her  in  fee-simple;  And  I  declare  (6), 
that  if,  during  the  life  of  my  same  daughter,  the 
rents  and  profits  of  her  share  or  shares,  or  any 
part  thereof,  shall  from  any  cause  whatever  cease 

(b)  Vide  anie,  p.  160,  n.  (p). 
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Dflvlieto 
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her  for  life, 
lutject  to  oet- 
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tloD— tohtf 
husband  tot 
life— to  her 
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taining 
twenty-onei 
or  dying  un- 
der twenty- 
one  leaving 
ittue,  in  we 
— ^toBonsof 
testator  in 
oonunon  in 
fte. 


to  be  pa3rable  into  her  own  hands,  to  be  enjoyed 
as  aforesaid,  then  all  the  dispositions  in  her  feyonr 
hereinbefore  contained  shall  be  void,  and  the  de- 
yise  lastly  hereinbefore  contained  shall  thenceforth 
take  effect  in  the  same  manner  as  if  such  daughter 
had  never  existed  as  an  object  thereof.  I  dbvise 
the  freehold  messuage  and  lands,  which  at  the 
date  (e)  of  this  my  will,  constitute  the  farm  called 

■        farm,  situate  in  the  parish  of ,  in  the 

county  of ,  (in  exclusion  of  any  lands  of  mine 

which  subsequently  to  that  date  shall  answer  the 
same  description),  with  their  appurtenances,  to 
[trusieea],  their  executors  and  administrators, 
during  the  life  of  my  daughter  [name],  the  wife 
of  [namtf],  without  impeachment  of  waste,  Upon 
trust,  to  preserve  the  contingent  remainders  here- 
inafter limited,  and  to  pay  the  rents  and  profits 
thereof,  as  and  when  the  same  shall  become  due, 
and  not  by  way  of  anticipation,  mto  her  own  hands, 
to  be  enjoyed  by  her  as  an  unalienable  personal  pro- 
vision, and,  while  covert,  free  from  the  control  and 
engagements  of  her  husband;  and  for  which  rents 
and  profits  her  receipts  alone  shall  be  sufficient 
discharges  to  my  executors  and  administrators; 
And  I  declare  (d)  that  if,  at  any  time  during  the  life 
of  my  last-mentioned  daughter,  the  rents  and  pro- 
fits of  the  same  hereditaments,  or  any  part  thereof, 
shiiU  from  any  cause  whatever  cease  to  be  payable 
into  her  own  hands,  to  be  enjoyed  as  aforesaid,  then 


(c)  Vide  ante,  pp.  15. 42.        (d)  Vide  ante,  p.  160,  n.  (p). 
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the  trust  lastly  hereinbefore  contained  in  her  favour 
shall  thenceforth  be  void,  and  the  same  rents  and 
profits  shall>  during  the  then  remainder  of  her  life, 
be  paid  to  the  person  or  persons  who  would  for  the 
time  being  be  entitled  to  receive  the  same^  if  my 
same  daughter  were  dead;  with  remainder  To  her 
husband,  the  said  [name],  for  his  life,  without  im* 
peachment  of  waste;  with  remainder  To  the  child, 
if  only  one,  or  the  children,  if  more  than  one, 
of  my  last-mentioned  daughter,  who,  either  before 
or  after  this  limitation  shall  take  effect  in  pos- 
session, shall  attain  the  age  of  twenty-one  years, 
or  who  shall  die  under  that  age  and  leave  issue 
living  at  his,  her,  or  their  death,  or  respective 
deaths,  in  fee-simple,  such  children,  if  more  than 
one,  to  take  as  tenants  in  common;  But  if  no 
child  of  my  same  daughter  shall  attaia  the  said  age, 
or  shall  die  under  that  age  and  leave  issue  living  at 
his  or  her  death.  Then  to  such  persons,  for  such 
estates,  and  in  such  manner  as  my  same  daugh- 
ter, whether  covert  or  sole,  shall  by  any  testa- 
mentary writing  appoint;  And  in  default  of  ap- 
pointment, To  my  sons  [names],  in  equal  shares, 
as  tenants  in  common  in  fee-simple.  I  devise  Devise  totes- 
all  my  freehold  hereditaments  at ,  in  the  ufe-remam- 

der  to  son's 

county  of ,  which  were  purchased  by  me  wife  for  wf©- 

•1  r  J  to  their  issue, 

from  [name  and  description  of  vendor],  and  were  "  ^^  °'^ 
conveyed  to  me  by  indentures  of  lease  and  release,  Slg^chii'^ea 

dated  respectively  the  and  days  of  J^^^taS. 

,  in  the  year ,  To  my  son  [name],  and  SSiiJisSto' 

lus  assigns,  for  his  life,  without  impeachment  of  ^^toryde^ 
waste;  with  remainder,  on  the  determination  of  survivor  of  ^ 
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theaonaiid  lus  estate  in  lus  lifetime,  to  my  execators  and  ad- 
fee,  ministratora  for  liis  life.  Upon  trust  to  preserve 
the  contingent  remainders  hereinafter  limited,  but 
to  permit  him  and  his  assigns  to  reoeive  the  rents 
and  profits;  with  remainder  to  [name],  the  wife 
of  my  same  son,  and  her  assigns,  for  her  life,  with- 
out impeachment  of  waste;  with  remainder  To 
all,  or  any  one  or  more  ezdusiyely  of  the  child- 
ren or  more  remote  issue,  (such  issue  coming  into 
being  in  the  lifetime  of  my  same  son  and  [name] 
his  wife,  or  the  surviTor  of  them),  for  such  estate 
or  estates,  in  such  shares,  subject  to  such  limita- 
tions, and  in  such  manner  in  all  respects  as  my 
same  son  and  his  said  wife,  or  the  survivor  of 
them,  by  any  deed  or  deeds,  with  or  without 
power  of  revocation  and  new  appointment,  or  as 
such  sUrvivor>  by  any  testamentary  writing,  shall 
appoint;  And  in  de&ult  of  appointment.  To  such 
child  or  children  of  my  same  son  living  at-  his 
decease,  and  such  issue  then  living  of  his  child  or 
children,  then  deceased,  as,  either  before  or  after 
his  decease,  shall  attain  the  age  of  twenty-one 
years,  or  die  under  that  age  and  leave  issue  living 
at  his,  her,  or  their  death  or  respective  deaths,  as 
tenants  in  common  in  fee-simple,  but  so  that 
such  issue  shall  take  only  the  share  or  shares 
which  the  deceased  parent  or  parents  would,  if 
living,  have  taken;  And  if  there  shall  be  no  ob- 
ject of  the  last  limitation  [or.  To  the  child,  if  only 
one,  or  the  children,  if  more  than  one,  of  my- 
same  son,  ia  fee-simple,  and  if  more  than  one,  to. 
take  in  equal  shares  as  tenants  in  common,  and 
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if  any  of  such  children  shall  die  under  the  age 

of  twenty-one  years,  without  leaving  issue  Hying 

at  his,  her,  or  their  death,  or  respective  deaths, 

then  as  to  as  well  the  share  hereinbefore  limited 

to  each  child  so  dying,  as  the  share  or  shares 

limited  to  such  child  by  this  executory  limitation. 

To  the  use  of  the  other,  if  only  one,  or  the  others, 

if  more  than  one,  of  the  children  of  my  same  son, 

in  fee-simple,  and  if  more  than  one,  to  take  as 

aforesaid;  But  in  case  there  shall  be  no  child  of 

my  same  son,  or  no  such  child  who  shall  attain 

the  age  of  twenty-one  years,  or  die  under  that  age 

and  leave  issue  liviug  at  his  or  her  death].  To  the 

survivor  of  them,  my  same  son  and  his  said  wife, 

in  fee-simple.     I  devise  all  the  manors,  mes- Deviwtotei- 

suages,  lands,  and  hereditaments,  in  the  county  Mm  for  ua- 

to  trustoGS  to 

of  i  to  which  I  shall  be  entitled  at  my  de-  pr«erve-to 

''  the  sons  of 

cease  (e),  with  their  appurtenances.  To  ™y  fiw^  ^I^^JJ®" 
son,  for  his  life,  with  remainder,  on  the  determina-  SjJSw^J^-^ 
tion  of  lus  estate  in  his  lifetime,  to  my  executors  and  £||!j[fa^tai 
administrators,  for  his  life,  upon  trust  to  preserve  fS^^^totesta- 
the  contingent  remainders  hereinafter  Umited,  but  and'o^' 
to  permit  him  to  receive  the  rents  and  profits;  their  sons  and 

daughters,  in 

with  remainder  To  the  first  son  of  my  first  son  in  uke  manner, 
fee-simple;  and  if  such  first  son  of  my  first  son 
shall  die  under  the  age  of  twenty-one  years.  To 
the  second  and  every  subsequent  son  of  my  first 
son  successively,  according  to  seniority,  in  fee- 
simple,  so  that  the  estate  of  each  such  second  or 

(tf)  Vide  antef  pp.  15. 42. 
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sabseqnent  scm  shall,  in  the  event  of  his  death 
nnder  the  age  of  twenty-one  years,  withont  leav- 
ing issne  living  at  his  death,  be  divested  and  go 
over  to  his  next  brother;  Bnt  if  there  shall  be  no 
son  of  my  first  son,  or  none  who  shall  attain  the 
age  of  twenty-one  years,  or  die  under  that  age 
and  leave  issne  Uving  at  his  death,  Then  to  the 
daughter  or  daughters  of  my  first  son  in  fee-sim- 
ple, and  if  more  than  one,  as  tenants  in  common; 
And  if  any  of  snch  daughters  shall  die  under  the 
age  of  twenty-one  years,  without  leaving  issue 
Kving  at  her  or  their  death  or  respective  deaths, 
then,  as  to  the  share  or  shares  original  and  ac- 
cruing of  the  daughter  or  daughters  so  dying.  To 
the  other  or  others  of  the  daughters  of  my  first 
son  in  fee-simple,  and  if  more  than  one,  as  tenants 
in  common;  And  if  therms  shall  be  no  daughter  of 
my  first  son,  or  no  such  daughter  who  shall  attain 
the  age  of  twenty-one  years,  or  die  under  that  age 
and  leave  issue  Kving  at  her  death.  To  my  second 
and  every  subsequent  son  for  his  life;  with  re- 
mainder, on  the  determination  of  his  estate  in  his 
lifetime.  To  my  executors  and  administrators,  for 
his  life,  upon  trust  to  permit  him  to  receive  the 
rents  and  profits;  vnth  remainders  to  his  sons 
and  daughters,  corresponding  vnth  the  remain- 
ders hereinbefore  limited  to  the  sons  and  daugh- 
ters of  my  first  son;  but  so  that  every  elder  of 
my  second  and  subsequent  sons,  and  his  sons 
and  daughters,  shall  be  preferred  to  every  younger 
of  my  same  sons  and  his  sons  and  daughters; 
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And  if  there  shall  he  no  child  of  any  of  my  sons, 
or  no  sach  child  who  shall  attain  the  age  of 
twenty-one  years^  or  die  under  that  age  and 
leave  issue  living  at  his  or  her  death,  Then  to  my 
own  riffht  heirs.     I  devise  all  the  freehold  here-  Devise  of 

^^  .       landB  to  wife 

ditaments  at ,  in  the  county  of ,  which  during  wi- 

'  »'  '  dowhood,  re- 

I  lately  purchased  from  the  devisees  in  trust  o^JJ^J^*  mwn 
[name],  with  their  appurtenances,  To  the  use  of  ^^^J^l^of 
my  wife,  [name],  and  her  assigns,  during  her  life,  Sute?"  "** 
if  she  shall  continue  my  widow,  without  impeach- 
ment of  waste,  andj  after  her  decease.  To  the  use 
of  [names,  ^c./  of  trustees],  their  heirs  and  as* 
signs,  upon  the  trusts  hereinafter  contained  con- 
ceminir  the  residue  of  my  freehold  estate.     I  de-  Devise  of  the 

°  •'  testator's 

TisE  the  residue  of  the  freehold  estates,  and  all  the  otherflree^id 

estates  and 

leasehold  estates  to  which  I  shall  he  entitled  at  my  J^Jj^^Jf^**^ 
decease,  unto  and  to  the  use  of  the  said  [trustees],  SSJj^'aJSf" 
their  heirs,  executors,  administrators,  and  assigns  ^^d£^^a 
respectively.  Upon  trust  to  sell  the  same,  to-  rad'tSnu of^ 
gether  or  in  parcels,  hy  puhlic  auction  or  private 
contract,  at  such  place  and  time,  and  suhject  to  such 
stipulations  relative  to  the  title,  or  the  evidence  of 
title,  or  to  the  time  or  mode  of  payment  of  the  pur- 
chase-money, (part  whereof  may  be  allowed  to  re- 
main on  mortgage  of  all  or  any  part  of  the  estates 
sold),  or  to  any  other  matters  connected  with  the 
sale,  as  my  said  trustees  shall  judge  expedient,  or 
as  their  counsel  shall  advise,  with  full  discretion 
and  authority  to  sell,  either  suhject  to  or  dis- 
charged from,  or  with  an  indemnity,  by  impound- 
ing part  of  the  purchase-money  or  otherwise, 
against  any  incumbrances,   and  also  to  fix  re** 
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serred  biddings,  and  buy  in  any  lot  or  lots  at  any: 
auction,  and  to  rescind  or  vary  any  contract  for 
sale,  without  being  liable  for  any  consequential 
loss,  and  also  to  execute  such  instruments  and  as- 
surances as  shall  be  requisite  for  effecting  and 
completing  the  sale  of  my  said  estates;  and  I  di- 
rect that  the  money  to  arise  from  the  sale  of  my 
said  estates  shall  be  received  by  my  said  trustees 
and  be  disposed  of  in  manner  hereinafter  ex- 
powerof      pressed.     I  declare  that  my  said  trustees  shall 

tnisteeito       ' 

comwj^^  be  at  liberty  to  concur  with  my  said  wife  in  any 

houM^&£-  '^nn^^^D'^ci^^  ^^^  selling  the  fee-ample  in  posses- 

Jjjgtober    gion  of  the  hereditaments  hereinbefore  devised  to 

dowhood.      jjgj  during  widowhood,  and  for  apportioning  the 

purchase-money  according  to  the  respective  values 

of  her  particular  estate  and  the  remainder  in  fee, 

or  for  investing  the  produce,  and  permitting  her 

to  receive  the  income  thereof  during  her  life,   if 

she  shall  continue  my  widow;    but,   otherwise, 

such  hereditaments  shall  not  be  sold  till  the  de- 

Powerto       termination  of  her  particular  estate.     I  declare 

postpone  the      , 

saieofthereai  that  my  said  trustees  shall  be  at  liberty  to  post- 
estates*  and  in  *         -^ 

tolrtiSd  m!k  P®*^®  *^^  ®*^®  °^  ™y  ^^  *"^*  estates,  or  any  of 
n«ee,  dec      them,  until  the  produce  shall  become  distributable 

under  the  trusts  hereinafter  contained,  or  for  any 

shorter  period,  if  such  postponement  shall  appear 

to  them  to  be  advantageous;  and  that  during  the 

suspense  of  the  sale  of  my  said  trust  estates  or 

any  of  them,  my  said  trustees  shall  have  full 

power  to  let  the  same  from  year  to  year,  or  for 

any  term  not  exceeding  seven  years  in  possession, 

at  the  best  rent,  or,  at  their  option,  to  take  pos- 
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session  thereof  and  manage  and  improve  the 
same,  and  for  that  purpose  to  employ  agents, 
bailiffs,  and  servants,  and  expend  a  competent 
part  of  my  trust  monies,  and  shall  also  have  Ml 
power  to  cut  and  sell  timber.     I  declare  that  Trustees  to 

xi  A  1  r><         i*  i.  receive  the 

the  rents  and  profits  of  my  trust  estates  from  rents  tiu  sale. 
time  to  time  remaining  unsold  shall  be  received 
by  my  said  trustees,  and  be  applied  in  the  same 
manner  as  the  income  of  the  produce  of  such 
estates,  if  sold,  would  be  applicable.    I  declare,  Real  estates 

^,     ^  .  ,  1.  1  A     1      tiUsoldtobe 

that,  notwitnstandmg  the  postponement  of  the  considered  as 

personal* 

sale  of  my  said  trust  estates,  or  any  of  them,  the 
same  shall,  for  the  purposes  of  enjoyment  and 
transmission,  be  considered  as  converted  in  equity 
from  the  time  of  my  decease,  but  without  pre- 
judice to  the  vight  of  the  person  or  persons  be- 
coming absolutely  entitled  to  the  entire  produce 
thereof  to  treat  the  same  as  unconverted  and  re- 
quire  a  conveyance  thereof.     I  will  that  my  copyhow  es- 

.  tates  sub- 

copyhold  estates  shall,  so  far  as  the  tenure  thereof  iec^e^  to  the 

*  •'  same  trusts, 

will  permit,  be  disposed  of  according  to  the  trusts  JJgu^^ 
and  declarations  hereinbefore  contained  concern-  JJ^fSiaUap- 
ing  my  said  residuary  freehold  estates;    and  for  J^^j *Sf '^J? 
the  greater  convenience  of  performing  such  my  tS^^ee.*** 
will,  I  devise  the  same  copyhold  estates  to  such 
uses  as  my  trustees  shall  by  any  deed  or  deeds,  to 
be  executed  within  twenty-one  years  from  my  de- 
cease, appoint,  in  order  to  complete  any  sale  or 
sales  to  be  made  pursuant  to  my  will(/);  And  in 


(/)  The  copyholds  are  not  included  in  the  devise  of  the  Power  to  sell 
freeholds  and  leaseholdSi  in  order  that  a  common-law  power 
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Trustees  to 
permit  wife 
to  reside  in 
dwellioff- 
hoiue,  AC. 
during  wi- 
dowhood. 


default  of  appointment,  To  the  use  of  the  said 
[trustees],  their  heirs  and  assig;DSy  to  he  held 
upon  and  subject  to  the  trusts  and  declarations 
aforesaid.  I  declare,  that,  notwithstanding  the 
trust  for  sale  hereinbefore  contamed,  my  trus- 
tees shall  permit  my  said  wife  fnafratfl  to  have  the 
use  «.d  ooLpation  of  the  freehold  messuage  or 
dwelling-house,  with  the  offices,  gardens,  or- 
chards,  pleasure  grounds,  and  lands  belonging 

thereto,  at aforesaid,  which  at  the  date  {ff)  of 

this  my  will  are  in  my  own  occupation,  (in  exclusion 
of  any  hereditaments  of  mine  which,  subsequently 
to  that  date,  may  be  occupied  by  me),  as  her  re- 
sidence, so  long  as  she  shall  think  fit  to  reside 
therein,  and  shall  continue  my  widow,  she  keeping 
the  same  insured  against  fire  to  the  full  yahie 
thereof  in  the  names  of  my  trustees,  and  also 
keeping  the  same  in  tenantable  repair,  and  paying 


of  sale  and  disposition  may  be  vested  in  the  trustees,  by  the 
exercise  of  which  they  may  entitle  a  purchaser  to  admission 
without  being  themselyes  admitted.  The  expedient,  how- 
ever, will  fail,  unless  the  sale  takes  place  sufficiently  early 
after  the  testator^s  decease  to  supersede  the  right  of  seizure, 
which  accrues  to  the  lord  pro  defectu  tenentU^  in  case  the 
heir  or  other  real  representative  of  his  deceased  tenant  be 
not  in  due  time  admitted;  to  support  which  right,  however, 
it  has  been  held,  that  there  must  be  three  consecutive  pro- 
clamations. (See  Doe  v.  Trueman,  1  Bam.  &  Adolph.  736). 
The  restriction  of  the  power  to  the  period  of  twenty-one 
years  is  obviously  to  avoid  infringing  the  rule  against  per- 
petuities. 

(jSf)  Vide  antCf  pp.  16.  42. 
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the  taxes  and  other  oatgoings  affecting  the  same; 
And  I  direct  that  the  sale  of  the  last-mentioned  saieof  dweii- 
premises  shall  be  suspended  until  the  right  of  my  mnded  dur- 
said  wife  to  the  use  and  occupation  thereof  shall  denoe. 
determine.    I  give  and  bequeath  to  my  said  wife,  Beauat  to 

_       _  ,      ,  ,  .  ,  ,  wifeofvari- 

for  her  absolute  use,   the  carriage  and  carnage  ous  moye- 
horses,  with  the  harness  and  other  appendages  powc^  to  trus- 

»  rr  o      tees  to  deter- 

thereto  respectively  belonging,  of  which  I  shall  "^^^^ 

be  possessed  at  my  decease;  also  the  implements  ^u«*^ 
and  utensils,  stock  of  hay,  com,  and  straw,  and 
other  moveable  effects  which  shall  be  used  or  em- 
ployed in  or  about  my  coach-house  and  stables  at 
my  decease;  also  the  gardening  implements  and 
utensils,  green-house  and  hot-house  furniture, 
pots,  plants  in  pots,  and  other  moveable  effects 
which  shall  be  used  or  employed  in  or  about  my 
gardens  and  pleasure  grounds  at  my  decease;  also 
the  household  Aimiture,  books,  pictures,  prints, 
china,  glass,  linen,  wine,  hquors,  fuel,  house- 
keeping stores  and  provisions,  and  other  moveable 
effects  of  the  like  nature,  which  shall  belong  to 
me  at  my  decease,  for  her  absolute  use;  And 
I  empower  my  said  trustees  to  decide  conclu- 
sively, in  case  of  dispute,  what  articles  the  last 
bequest  shall  be  deemed  to  comprise.     I  give  pecuniary  le- 

ffBcv  to  wife 

and  bequeath  to  my  said  wife,  for  her  use,  theforherimme- 

diate  use* 

sum  of  £200,  to  be  paid  or  retained  out  of  the 
first  money  which  shall  be  received  from  my 
estate.     I  give  and  bequeath  all  the  plate  which  Bequest  of 

,  -  plate  to  trus- 

shall  belone  to  me  at  my  decease  unto  the  said  tees,  upon 

°  •'  trust  to  per- 

\trMUe9\^  Upon  trust  to  permit  my  said  wife,  £{^^^  JJ^. 
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an  inventory  as  loniT  88  she  shaU  oontinue  my  widow,  to  have 
the  personal  use  and  enjoyment  thereof;  And 
subject  to  the  trust  aforesaid,  In  trust  for  sneh 
child  or  children  of  mine,  as,  either  before  or  after 
the  determination  of  the  preceding  trust,  shaU, 
being  a  son  or  sons,  attain  the  age  of  twenty-one 
years,  or,  being  a  daughter  or  daughters,  attain 
that  age  or  be  married;  and  if  more  than  one,  to 
be  divided  between  them,  in  shares  as  nearly 
equal  as  may  be,  by  my  said  trustees,  whose  di- 
vision  shall  be  conclusive;  And  I  direct  my  said 
trustees,  as  soon  as  may  be  after  my  decease,  and 
before  the  delivery  to  my  said  wife  of  the  said 
plate,  to  cause  an  inventory  thereof  to  be  taken, 
and  two  copies  to  be  made  of  such  inventory,  and 
to  be  signed  by  my  said  trustees  and  by  my  said 
wife,  one  copy  to  be  kept  by  her,  and  the  other 
by  my  said  trustees;  but  my  said  trustees  shall, 
after  the  signature  of  such  copies,  and  the  delivery 
to  my  said  wife  of  the  said  plate,  be  exempt  from 
all  responsibihty  in  respect  of  such  plate  during 
Bequest  of  her  widowhood.  I  BEQUEATH  the  residue  of  the 
sonai  estate  to  personal  eststc  to  which  I  shall  be  entitled  at  my 

trust eeS(  upon   _ 

trust  to  con-  dcceasc  unto  my  said  trustees,  Upon  trust  to 

vert,  with  "^  * 

^und  deb!?"  ^®^^®^*  collcct,  and  get  in  the  same,  and  receive 
^^  the  money  to  arise  therefrom,  with  full  authority 

to  compound  debts,  submit  differences  to  arbitra- 
tion, give  receipts,  execute  releases,  and  do  or  con- 
cur in  all  acts  and  arrangements  for  realizing  my 
estate,  or  settling  my  affairs,  according  to  their 
Power  to       discretion.    I  declare  that  if  any  real  or  perso- 
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bal  estate  hereinbefore  directed  to  be  sold  or  coii-  truBteatode- 

fier  the  sale  of 

verted  shall  consist  of  reversionary,   future,   or  reverekmary 

^  and  cxmtin- 

contingent  interests,  my  trustees  shall  be  at ««»'  interest*. 
liberty,  in  their  discretion,  either  to  wait  the  fall- 
ing in  or  the  vesting  of  such  interests,  or  to  sell 
the  same,  or  to  concur,  with  th$  person  or  persons 
entitled  to  the  prior  interest  or  interests,  in  any 
arrangement  for  dividing  the  corpus  of  the  pro- 
perty, or  for  seUing  or  converting  the  same,  and 
for  apportioning  the  produce  according  to  the  value 
of  the  respective  interests,  or  otherwise  providmg 
for  such  interests  (c).  I  declare  that  my  trus-  power  to 
tees  shall  have  full  discretionary  power  to  permit  oonunue  de- 

^  _  tenninable  in- 

any  part  of  my  personal  estate  which  shall  at  vatmentR. 
my  decease  consist  of  life  annuities,  or  other 
determinable  interests,  or  of  mortgages,  stocks, 
funds,  or  securities,  including  personal  securi- 
ties, or  any  other  species  of  investment  yielding 
interest  or  income,  to  remain  in  the  same  state  of 
investment,  for  such  period  or  periods  as  my  said 
trustees  shall  think  fit.  I  declare  that  the  ac-  The  actual 
tual  yearly  produce  of  my  said  freehold,  leasehold,  duce  ofthe 

real  and  per- 

and  copyhold  estates,  and  of  my  residuary  per-  sonai  estate, 

*•'  "^  •'   '^        whether  more 

sonal  estate  respectively,  until  the  sale  and  con-  S|[J^j**iy 
version  thereof  respectively,  shall  be  considered  S  be^eSnS' 

income. 


(c)  This  claose  is  adapted  to  the  case  of  a  testator  whose  Beversfonary 
property  consists  partly  of  reversionary  interests,  the  imme-  "*       "* 
diate  sale  of  which,  under  an  absolute  trust  for  conversion, 
might  be  attended  with  great  disadvantage  to  the  estate. 
Hence  the  expediency  of  giving  trustees  a  discretion  in  this 
particular. 

O 
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as  the  inoome  thereof,  for  the  purposes  of  the 
tnists  and  provisions  herdnafter  contained,  and 
be  applied  accordii^ly,  whether  the  same  shall  be 
more  or  less  in  amoont  than  the  produoe  or  vabe 
of  the  estates  would  have  yielded,  if  invested  con- 
formably to  the  trjists  for  investment  hereinbefore 
contained,  and  so  that  nothing  shall  be  placed,  on 
the  one  hand,  to  the  account  of  capital,  in  respeet 
of  the  proceeds  arising  from  determinable  or  ex- 
traordinary investments,  <Mr,  on  the  other  hand,  to 
the  accoant  of  income,  in  respect  of  reversionarj 
or  contingent  interests  or  other  unproductive  in- 
vestments, any  rule  of  equity  to  the  c^mtrary  not- 
[or.  Power  to  withstanding.     [Or,  I  declare,  that,  in  the  mean- 

trusteet  to  de-  o        i. 

tenninethe    time.  Until  the  oonvcrsiou  and  investment  of  my 

rights  of  te- 

nantforii&   real  snd  personal  estates,  pursuant  to  the  trust 

and  revorsion-  *  *  . 

toJimiSKSd  hereinbefore  contabed,  my  trustees  shall  have  full 
income.]  discrctionsry  power  to  adjust  and  determine  aS 
rights  and  equities,  as  between  tenant  for  life  and 
reversioner,  or  otherwise,  in  regard  to  capital  and 
income,  upon  such  principles,  and  in  such  manner, 
as  to  my  said  trustees  shall  seem  just  and  reason- 
able, with  hberty  to  apply  as  income  the  whole 
amount  of  the  actual  proceeds  and  profits  of  such 
real  and  personal  estate,  or  any  part  thereof,  or 
to  apply  as  income  part  only  of  such  proceeds  and 
profits,  and  invest  the  residue  thereof  as  capital, 
but  so  that  the  income  to  be  received  by  the  tenant 
for  life  shall  not  be  less  th^  the  rules  of  equity 
Trusts  of  the  allow  (cQ.]     As  to  as  wcU  the  money  (not  appli- 

Adjustment         (tf)  Where  a  testator's  property  is  of  great  extent  and 
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cable  as  inoome  under  the  direction  hereinbefore  produce  of 

the  real  ettftte 

contained)  to  arise  from  my  residnary  personal  pj^-^ 
estate,  as  the  money  to  arise  from  the  sale  of  my  ^^* 
freehold,  leasehold,  and  copyhold  estates.  Upon  —to  invest  in 

.  «  . ,  *•  ftind»,  or 

TRUST,  With  the  consent  m  writmg  of  my  said  onjjai  ■««»- 
wife,  during  her  life,  if  she  shall  continue  my 
widow,  and,  after  her  decease  or  marriage,  in  the 
discretion  of  my  said  trustees,  to  invest  the  same 
in  their  names,  in  or  upon  the  public  funds,  or 
goyemment  or  real  securities,  including  copyhold 
and  leasehold  securities,  in  the  United  Kingdom. 
And  tJPON  FURTHER  TRUST  to  permit  my  said  ^topemit 
wife  to  receiye  the  income  of  the  trust  fund  con-  income  dur. 

ing  widow- 

stituted  of  such  monies,   or  of  the  investment  hood; 

thereof,  during  her  life,  if  she  shall  continue  my 

widow;  And  after  the  determination  of  that  trust, 

as  to  the  principal  of  the  said  trust  fund,  with 

the  future  income  thereof.  In  trust  for  my  child,  ~«apitai  for 

testator's  chil- 

if  only  one,  or  for  my  children,  if  more  than  one,  ^  equaUy, 

*'  *  wltli  Deneflt 

in  equal  shares,  and  so  that  the  interest  of  a  son  of  accruer. 
or  sons  shall  be  absolutely  vested  at  the  age  of 
twenty-one  years,  and  of  a  daughter  or  daughters 
at  that  age  or  marriage,  whether  the  preceding 
trust  shall  be  determined  or  not,  and  so  that  the 
share  or  shares,  as  well  original  as  accruing  of  a 


variety,  the  investing  of  trustees  with  a  discretionary  power  of  equities  be. 
of  this  kind  seems  to  offer  the  best,  and  perhaps  the  only  ef-  for  life  and 
fbctnal,  mode  of  avoiding  the  difficulties  and  questions  likely  "»^«"**»«'- 
to  arise  on  the  application  of  the  doctrine  discussed  in  a 
previous  note* 

o2 
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son  or  sons  dying  under  the  age  of  twenty-one 
years,  and  of  a  daughter  or  daughters  dying  under 
that  age  without  haying  been  married,  shall  accrue 
to  the  other  or  others  of  my  said  children,  and  if 
more  than  one  in  equal  shares>  and  be  vested  as 
aforesaid;  nevertheless,  as  to  the  shares  of  daugh- 
ters, subject  to  the  trusts  hereinafter  contained; 
Ultimate       But  if  uo  object  of  the  preceding  trust  shall  ac- 
u  to  a  moiety  quire  an  absolutely  vested  interest^  Upon  trust 
mited  sum]    to  disposc  of  ouc  moietv  of  the  said  trust  fund,  to 
IhSi  bTwiu   ®'  ^^^  ®^^^^  persons  and  purposes,  and  in  such 
fSbSlct'to"^  manner  as  my  said  wife,  if  she  shall  continue  my 
foruSSSg  widow,  shall  by  her  last  will  appoint;  [or.  Upon 
SiitavTand  ^  TRUST  to  Huse  and  pay  out  of  the  said  trust  fund 
livl^'atTes-   such  sum  or  sums  of  money,  not  exceeding  in  the 
wife'/death,]  wholc  the  sum  of  £ ^  as  my  said  wife,  if  she 

per  stirpes. 

shall  continue  my  widow,  shall  by  her  last  will  di- 
rect, to  or  for  such  persons  and  purposes  and  in 
such  manner  as  she  shall  thereby  direct] ;  and  as 
to  the  said  trust  fund,  subject  to  the  power  lastly 
hereby  given  to  my  said  wife.  In  trust  for  such  of 
the  class  of  persons  following:  (namely),  my  bro^ 
thers  and  sisters  living  at  my  death,  [or,  at  the 
death  or  marriage  of  my  wife],  and  the  issue  then 
living  of  my  brothers  and  sisters  dying  in  my 
lifetime,  [or,  dying  in  my  lifetime,  or  in  the  lifetime 
of  my  wife],  as  being  males  shall  attain  the  age  of 
twenty-one  years,  or  being  females  shall  attain  that 
age  or  marry,  distributively,  yet  so  that  the  issue 
shall  participate  only  as  representing  their  deceased 
Widows  and   parents.     I  DECLARE  that  if  any  child  of  mine. 
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being  a  son^  and  having  attained  the  age  of  twenty-  iasue  of  8om» 

&D(1  issue  of 

one  years,  shall  die  in  my  lifetime,  leaving  a  widow,  daughters,  , 
or  a  child  or  children,  or  both,  livins  at  my  de-  J"''*1}5S^*' 

'  '  o  "^  to  succeed  to 

cease,  or  if  any  child  of  mine,  being  a  daughter,  SJedSeSe?. 
and  haying  been  married  with  my  consent,  shall 
die  in  my  lifetime,  leaving  a  child  or  children 
living  at  my  decease,  then  the  fund  or  share, 
which,  under  the  aforesaid  trust  in  favour  of  my 
child  or  children,  would  have  belonged  to  the 
child  of  mine  so  dying,  if  such  child  had  lived  to 
become  an  object  of,  and  acquire  an  absolutely 
vested  interest  under  the  same  trust,  shall  be  held 
by  my  trustees  upon  trusts,  and  subject  to  provi- 
sions in  favour  of  the  widow  or  the  child  or  child- 
ren, or  in  favour  of  the  widow  and  child  or  child- 
ren, as  the  case  may  be,  of  the  child  of  mine  so  dy- 
ing, corresponding  with  the  trusts  and  provisions 
hereinbefore  contained  in  favour  of  my  wife  or 
child  or  children,  or  of  my  wife  and  child  or  child- 
ren, as  the  case  may  be,  and  on  failure  of  such 
trusts  and  provisions  shall  be  disposable  in  the 
same  manner  as  if  this  declaration  had  not  been 
inserted  (e).     I  declare  that  my  trustees  shall  Trusts  of  on- 


(e)  Wills  are  commonly  framed  upon  the  assumption  As  to  pro- 
that  the  state  of  circumstances  existing  at  the  time  of  exe-  uipse.^  **^*"** 
cution  will  remain  unchanged  until  the  testator's  decease ; 
hence  the  unfrequency  of  any  provision  against  lapse.  It 
is  true^  that  the  event  of  the  gift  lapsing  would,  in  most 
cases,  be  best  met  by  a  new  will  or  a  codicil,  adapted  to  the 
change  of  circumstances ;  yet,  as  the  testator  may  be  pre- 
vented from  revising  his  disposition,  or  be  unapprised  of  its 
partial  fedlure,  a  prospective  provision,  if  it  should  not  be 
exactly  suited  to  the  exigency,  may  still  obviate  much  of  the 
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ffeMinda^  letem  the  ftmd,  or  the  ahare  or  ahaies,  origiiial 
ordMchim;  and  aocnung,  to  whidi  each  or  anj  dan^ter  of 

inooDfenie&oe  ud  harddup  of  ihe  case.     For  instanoe,  it 
tonetimeahi^iIwoBliiat  <meof  tiw  testator'adifldxva  (ai^^ 
n^m  he  has  given  aU  his  |Moperty  in  absohite  ahares) 
dies, leaying issue*,  when  the  testator  ism er^remif,  so  as  to 
be  incapable  of  altering  his  will  by  the  snbstitation  of  the 
issne  of  the  deceased  child,  or  dies  at  a  remote  distance  from 
the  testator,  so  that  tidings  of  the  event  did  not  reax^  him 
beftm  his  own  dissolntioii.-^The  tsatator  and  hia  legatee 
may  die  nnder  droamstanoes,  ifdiich  laiae  the  nice  and  diffi- 
cplt  point  respecting  probable  or  presomed  sorriyorahq*,  as 
where  they  botii  perish  on  board  a  ship  foundering  at  sea. 
(See  Maaam  v.  Mastm,  1  Mer.  308). 
^^MT^  pro-         Whether  words  pnmding  against  the  death  of  devisees  or 
death  of  ob-    legatees  apply  to  the  event  occnrring  in  the  lifetime  of  the 
iwriod  refer-   testator,  or  at  any  and  what  sabaeqiient  period,  is  a  qaestifm 
which  has  been  frequently  discussed,  and  variously  «i*M*«*iA<i 
One  dass  of  such  cases  relates  to  bequests  simply  to  A., 
and,  m  cote  of  hia  death,  over ;  raising  the  question,  there- 
fore, whether  these  words  are  to  be  construed  as  synonymous 
with  at  or  afttr  the  death,  which  would  cut  down  the  in- 
terest  of  the  legatee,  to  whose  death  reference  is  made,  to 
an  interest  for  life ;  or  whether  death  is  to  be  csombined 
witii  some  other  drcunutuice,  in  order  to  satisfy  the  terms 
of  contingency  applied  to  it,  death  behig  in  itself  a  certain 
and  inevitable  event.    The  contingent  construction  has  pre- 
vailed, and,  in  adopting  it,  the  obvious  course  is  to  consider 
the  uncertainty  contemplated  by  the  testator  as  referring  to 
the  Hmia  of  death ;  a  point  which  is  easily  disposed  of  when 
the  gift,  being  simply  to  take  effect  in  possession  at  the  tes- 
tator's decease,  presents  no  other  period  to  which  the  words 
in  question  can  be  referred.  {Lowfield  v.  Stoneham,  2  Stra. 


alile; 


*  But  now  see  stat.  7  Will.  4  &  1  Vict.  c.  16,  sect.  33, 
ante,  p.  67. 
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mine  acquiring  an  absolntelj  vested  interest,  shall 
become  entitled  by  virtue  of  my  wiD,  Upon  trust  — ineome  to 

1261 ;  Hinckley  v.  SimmotUj  4  Yes.  160 ;  Kingy.  Taylor, 
5  Yes.  806 ;  Cambridge  v.  Rousy  8  Yes.  12 ;  Webeter  v. 
HiUe,  Id.  410 ;  Ommaney  r,  Befum,  18  Yes.  291 ;  Wright 
▼.  Stephetu,  4  Bam.  &  Aid.  574.  But  see  Billinge  v. 
Sandon,  1  B.  C.  C.  393 ;  Nowlan  v.  Neaigan,  Id.  489 ; 
Lord  Douglae  v.  Chalfnerf  2  Yes.  jnn.  501 ;  also  Chalmers 
T.  Storilf  2  Yes.  &  Bea.  222 ;  Cugan  v.  Bainee,  7  Sim.  40). 
But  this  construction  seems  to  be  confined  to  such  cases : 
for  it  has  been  held,  that,  where  the  will  supplies  a  pe- 
riod of  distribution  subsequent  to  the  death  of  the  testa- 
tor, the  words  are  referable  to  that  period.  {Htrvey  r. 
BPLauchliny  1  Price,  264  ;  see  also  Girdleatone  v.  Doe^  2 
Sim.  225).  Where  the  words  referring  to  the  legatee's  death 
are  held  to  apply  to  such  event  happening  subsequently  to 
the  testator's  decease,  the  question  might  have  occurred, 
whether  they  also  extended  to  the  event  happening  in  the 
testator's  lifetime ;  but  which  question  does  not  of  course 
arise  where  (as  it  happened  in  the  last  case)  the  legatee 
survives  the  testator.  Points  of  this  nature  have  generally 
arisen  where  death  is  expressly  associated  with  some  con- 
tingency, relative  usually  to  the  time  of  its  happening ;  as 
death  under  a  certain  age,  or  before  a  given  period.  It  is 
well  established,  that  if  a  testator  devises  or  bequeaths  pro- 
perty to  A.,  and  in  case  of  his  death  under  the  age  of 
twenty-one  years  to  B.,  the  gift  to  B.  will  take  effect  in  the 
event  of  A.  dying  under  the  prescribed  age,  either  in  the 
lifetime  of  the  testator  or  cfterwards.  (2  Yem.  207 ;  3  P. 
W.  113 ;  3  B.  C.  C.  392 ;  1  Yes.  &  Bea.  385 ;  M*Clel. 
138 ;  1  Jac.  &  Walk.  1 ;  1  Russ.  517 ;  1  Russ.  &  Myl. 
639).  And  it  would  not,  it  seems,  be  conclusive  against 
this  construction,  that  the  gift  over  purported  to  dispose  of 
the  "  share"  or  "  legacy"  of  the  prior  devisee  or  legatee,  who 
could  not,  strictly  speaking,  be  an  object  of  gift  until  the 
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gM^tnfi^  to  pay  the  income  thereof*  as  and  when  the  same 
uw  whfle  00-  shall  become  due,  and  not  by  way  of  anticipation. 


— whoiDot 
Kfierableto 
death  in  tes- 
tator's lii;»- 
time. 


Questions  as 
applied  to 
nftsto 

ClAMCSa 


testator's  decease.    (Humphreys  v.  Howeg,  1  Ross.  &  Myl. 
639  ;  Walier  v.  Mam,  1  Jac.  &  Walk.  1). 

In  some  instances,  howeveri  words  expressly  pointing  at 
the  death  of  the  legatee  have  been  construed  to  apply  exdn- 
siyely  to  soch  eyent  occnrring  after  the  testator's  decease; 
the  postponement  of  payment  affording  a  period  subsequent 
to  the  death  of  the  testator,  to  which  they  could  be  referred. 
Thus,  if  a  testator  bequeath  property  to  A»  for  life,  and 
after  his  decease  to  his  children,  and  proYides,  that,  in  case 
of  the  death  of  any  of  the  legatees  brfore  their  legacies 
become  payable,  then  the  legacy  of  each  so  dying  shall  go 
to  his  executors  or  administrators ;  these  words  will  be  con- 
strued as  embracing  the  event  of  any  of  the  children  dying 
in  the  interval  between  the  testator's  death  and  the  death 
of  A.,  and  not  as  disposing  of  the  legacies  fEuling  by  lapse. 
{Corbyn  y.  French,  4  Ves.  435;  Bone  y.  Cook,  M'Clel. 
138).  These  cases,  however,  seem  to  form  a  distinct  dass, 
and  may,  it  b  conceived,  be  regarded  as  exceptions  to  the 
general  rule  already  stated. 

Gifts  to  classes  of  persons  who  are  not  ascertainable  un. 
til  the  death  of  the  testator,  impose  the  necessity  of  particular 
care  in  preparing  clauses,  which  are  intended  to  dispose  of 
the  shares  of  members  of  the  class  dying  in  the  testator's 
lifetime ;  for,  as  persons  so  dying  are  not  objects  'of  the 
preceding  gift,  they  are  not  within  the  clauses  in  question, 
if  construed  strictly  as  substitutional,  which  construction 
has  .prevailed  in  some  cases.  Thus,  where  a  testator  be- 
queathed a  sum  of  money  owing  to  him  by  A,  to  the 
younger  children  of  A.,  same  to  remain  in  A.'s  hands  until 
the  children  should  be  capable  of  receiving  it,  and  the  legacy 
or  share  of  any  of  them  dying  before  such  time  to  go  to  the 
survivors  and  survivor  of  them,  it  was  considered  that  this 
must  be  intended,  if  the  legatee  should  have  survived  the 
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into  the  proper  hands  of  my  same  daughter^  to  be 
enjoyed  by  her  as  an  unalienable  personal  proyi^ 

testator ;  but  that,  where  the  legatee  died  in  the  lifetime  of 
the  testator,  as  nothing  could  yest  in  the  legatee,  so  neither 
Goukl  it  survive  from  hun.  (Rider  t.  Wager,  2  P.  W.  331). 
So,  where  a  testator  gave  the  residue  of  his  estate  to  the 
children  of  his  brother  A.,  and  his  late  brother  and  sister 
B.  and  C,  who  should  be  living  at  the  decease  of  A.  and 
his  wife,  in  equal  proportions ;  and  as  to  such  of  them  as 
sihould  be  then  dead,  leaving  a  child  or  children,  such  child 
or  children  were  to  be  or  stand  in  the  place  of  his,  her,  or 
their  parent  or  parents ;  it  was  held  that  the  bequest  was 
confined  to  the  children  of  such  of  the  legatees  as  survived 
the  testator  and  afterwards  died  before  the  time  of  distribu- 
tion ;  and  that  the  children  of  those  who  died  in  the  testa- 
tor's lifetime  were  not  entitled.  (Butler  v.  Ommanepf  4 
Russ.  70).  It  is  observable,  however,  that  in  this  case  the 
child  whose  children  were  excluded  was  dead  when  the  will 
was  made,  (though  the  case  was  argued  and  decided  as  if 
they  had  subsequently  died  in  the  testator's  lifetime) ;  so 
that  perhaps  the  case  may  not  improperly  be  classed  with 
CAriatopherson  y.  Naylor,  1  Mer.  320 ;  and  Waugh  v. 
Waughf  2  Myl.  &  Kee.  41,  where  the  children  of  persons 
dead  at  the  date  of  the  will  were  held  to  be  excluded.  And 
certainly,  in  several  recent  cases,  a  strong  disposition  has 
manif^ted  itself  to  extend  clauses  disposing  of  the  *  *  shares  " 
of  persons  dying  before  the  period  of  distribution  to  those 
who  die  in  the  testator's  lifetime,  though  the  preceding  gift 
is  to  a  class  of  objects  (as  children)  not  ascertainable  until 
the  testator's  decease,  and  therefore  it  might  seem  having 
no  '*  share"  or  interest  upon  which  the  clause  in  question 
can  operate.  (Willing  v.  JBatne,  3  P.  W.  113;  Walier  v. 
Main,  1  Jac.  &  Walk.  1 ;  Humphreys  v.  Howes,  1  Russ.  & 
Myl.  639 ;  but  see  ThomhUl  v.  Thomhill,  4  Madd.  377; 
which  case,  however,  seems  to  have  been  over-ruled  by 
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moo,  free*  whemoenr  she  shall  be  oorert,  bom 

the  a>ntrQl  and  engagements  of  her  husband^  uid 

for  which  income  her  receipts  alone  shall  be  snffi- 

ceneraiid     eicnt  discharges  to  my  trustees.    And  I  declare, 

gift  over  of  in- 


'tfttiut  that  if,  during  the  life  of  mj  same  daughter,  the 
^ijjl^^    same  income,  or  any  part  thereof,  shall,  firom  any 
'"'**''         cause  whatever,  cease  to  be  payable  into  her  own 
hands,  to  be  enjoyed  as  aforesaid,  [or,  if  by  reason 
of  any  act  or  de&ult  of  my  same  daughter,  or  of 
any  husband  whom  she  may  marry,  or  by  act  of 
law,  the  intent  hereinbefore  expressed,  that  she 
shall  enjoy  the  said  annual  income  as  a  separate 
and  unalienable  personal  provbion,  shall  be  frus- 
trated], the  trust  lastly  hereuibefore  contained 
shall  thereupon  be  Toid,  and  the  said  trustees  shall, 
during  the  remainder  of  the  life  of  my  same  daugh- 
ter, apply  such  income  to  or  for  the  benefit  of  sucli 
object  or  objects,  for  the  time  being,  of  the  trusts 
hereinafter  contained  concerning  the  sanore  trust 
fund,  at  such  times,  and  if  more  than  one>  in  such 
proportions,  and  generally  in  such  manner  as  the 
said  trustees  shall  in  their  absolute  and  uncontrol- 
[or,  Dower      Isblc  discretion  think  fit;   [or,  then  it  shall  be  law- 
tees  to  Se-      ful  for  my  said  trustees,  at  anytime  during  the 

Smith  T.  Smith,  8  Sim.  353 ;  see  aUo  Collin*  y.  Jokiuon, 
Id.  356|  n.).  And  in  one  case  even  the  children  of  a  person 
who  was  dead  when  the  wiU  was  made  were  held  to  be  enti- 
tled ;  there  being  a  substantiTe  original  gift  to  the  children 
of  deci^lUed  objects  concurrently  with  the  living  objects,  and 
not  a  mere  davse  of  substitation.  {Tytherhigk  v.  Martint  6 
Sim.  3:29). 
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life  of  mj  same  daughter,  by  any  writing  under  cine  other 

—    «    -        _  _  trusts  iQ  tbe 

theur  hands,  to  dechure  sneh  tmsts  and  purposes  smeevent]; 
concerning  the  said  annual  income  during  the  re- 
mainder  of  the  life  of  my  same  daughter,  in  favour 
of  my  same  daughter,  or  of  any  child  or  children  or 
issue  of  my  same  daughter,  or  of  any  other  child  or 
children  of  mine,  or  of  the  issue  of  any  such  other 
child  or  children,  or  for  the  benefit  of  all  or  any  of  the 
objects  aforesaid,  as  the  said  trustees  shall  in  their 
absolute  and  uncontrollable  discretion  think  expe- 
dient; and  immediately  after  such  declaration  shall 
be  made,  the  trust  lastly  hereinbefore  contained 
shall  cease  and  be  void];  and,  after  the  decease  of 
my  same  daughter,  then,  as  to  the  principal  with 
the  future  income.  In  trust  for  all  or  any  of  the  is-  --capital  for 
sue  of  my  same  daughter,  indadiiig  grandchildren  ^^^'^ 

and  more  remote  issue  bom  in  her  lifetime,  for  "he  shaii  ap- 
point; 

such  interests,  in  such  proportions,  and  in  such 
manner  in  all  respects  as  my  same  daughter  shall, 
by  deed  executed  in  the  presence  of  and  attested 
by  one  or  more  witness  or  witnesses,  or  by  will, 
appoint;  And  in  default  of  such  appointment,  In  — indecuiit 
TRUST  for  the  child  if  only  one,  or  for  all  the  child-  ™ent.  for  her 

^  children 

ren  if  more  than  one,  of  my  same  daughter,  and  so  equally,  with 

'  •'  ^5  '  accruer;  but 

that  the  interest  or  interests  of  such  child  or  child-  ^JJ  Se'^Seit- 
ren  shall  be  absolutely  vested  at  the  age  of  twenty-  SlSSSaV 
five  years,  or  such  earlier  age  as  such  child  or  "^* 
children  respectively  shall  happen  to  have  attained 
at  the  decease  of  the  survivor  of  my  children  and 
grandchildren  who  shall  be  tiving  at  the  time  of 
my  decease,  and  the  expiration  of  the  term  of 
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tweatj-one  years  afterwards  (/)»  whetiher  the  pre- 
ceding trusts  be  determined  or  not,  and  so  that 

Rule  a^iiut  (J)  At  length  the  much  agitated  question  respecting  the 
*^**^"'  '^  true  limits  of  the  rule  against  perpetuities  has  been  set  at 
rest,  in  a  manner,  which  too,  cannot  foil  to  be  highly  satis- 
&ctory  to  the  profession.  The  House  of  Lords,  after  great 
deliberation  and  calling  to  its  aid  the  Judges,  has  decided 
tiiat  a  limitation  of  estate,  which  postpones  the  vesting  for  a 
life  in  being,  (induding,  by  necessary  consequence,  any  nnm- 
ber  of  existing  lives),  and  a  further  term  qf  twenty-one 
years,  as  an  absolute  term,  independently  of  infancy,  is  va- 
Ud.  (Cadell  v.  Palmer,  10  Bmg.  141 :  S.  C.  more  fuUy, 
10  Jarm.  Convey.  40).  In  the  case  before  the  House,  the 
term  of  suspension  happened  to  be  twenty  years  only ;  but 
the  Judges  unanimously  declared  twenty-one  years  to  be  the 
allowed  term ;  and  they  also  negatived  the  allowance  of  a 
further  absolute  period  for  gestation,  their  opinion  being 
^'that  the  period  of  gestation  was  to  be  allowed  only  in 
those  cases  where  gestation  existed." 
Infant  en  An  infant  en  ventre  sa  mihe  is,  for  the  purposes  of  thie 

^^^j^SaSitl*  ^^i  regarded  as  a  life  in  being ;  and  cases  may  be  suggested 
sn  existing  |j|  ^hich  there  would  be  a  double  allowance  for  gestation ; 
as  in  the  instance  of  a  gift  to  such  of  the  testator's  grand- 
children and  great  grandchildren  as  should  be  living  at  the 
expiration  of  twenty-one  years  from  the  decease  of  the  sur- 
vivor of 'his  children.  The  testator  might  leave  a  child  en 
ventre,  and,  at  the  expiration  of  the  twenty-one  years,  one 
of  his  grandchildren,  or  great  grandchildren,  might  be  also 
en  ventre;  by  which  means  the  time  of  gestation  would  be 
added,  (if  indeed  it  can  be  termed  an  addition),  at  both  ex- 
tremities of  the  period  of  postponement.  It  is  observable  that 
a  testator  is  not  allowed  a  longer  ia&rm  of  years,  on  account 
of  his  not  availing  himself  of  a  life ;  and,  therefore,  a  gift 
which  postpones  the  vestixig  for  an  absolute  period  of  twen- 
ty-one  years  and  one  day,  without  a  life,  is  void,  no  les^ 
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the  share  or  shares,  as  well  original  as  aocruing,  of 
a  child  or  children  dying  without  having  attained 


than  one  which  Bospends  the  Testing  for  a  life,  and  twenty- 
one  yean  and  a  day.  (See  Palmer  v.  Hoffordt  4  Rnss, 
403). 

In  the  application  of  the  rule  nnder  consideration^  it  is  an  Gift  cannot 
estahlished  principle,  that  a  devise  or  bequest  which  exceeds  aoo^^to 
the  allowed  limit  cannot  be  moulded  into  consistency  with  *^^^^ 
the  rule  of  law,  because  the  events  have  turned  out  to  be 
such  as  would  have  admitted  of  the  gift  being  duly  re- 
stricted ;  for  the  construction  is  to  be  made  according  to 
events  which  might  have  happened,  and  not  according  to 
events  which  have  happened ;  and  though  it  may  be  pro- 
bable, that,  if  it  had  been  proposed  to  the  testator,  that  he 
should  restrict  his  gift  within  such  limits  as  the  law  requires, 
rather  than,  by  a  retention  of  his  whole  purpose,  vitiate  the 
entire  disposition,  he  would  have  consented  to  abandon  the 
illegal  part  of  his  scheme ;  yet,  as  he  has  expressed  no  such 
consent,  the  Courts  have  not  assumed  the  power  of  acting 
upon  the  hypothesis.  Thus,  if  real  or  personal  estate  is 
giyen  to  the  eldest  son  of  A.,  (who  at  the  time  of  the  testa** 
tor's  decease  has  no  son),  and  in  case  such  son  shall  die  un^ 
der  the  age  of  twenty-two,  then  to  the  second  son  of  A.,  the 
latter  gift  is  void,  though  A.'s  eldest  son  should  die  under 
the  age  of  twenty-one  years,  so  that  the  ulterior  gift,  if  con- 
fined within  the  allowed  limits,  would  in  event  have  been  ef- 
fectual. (See  Robinson  v.  Hardcaatle,  2  B.  C.  C.  22; 
Cambridge  v.  Rous,  8  Yes.  12;  Vawdry  v.  Oeddes,  I 
Russ.  203). 

However,  it  may,  and  often  does  occur,  that  a  gift  over  is  Alternative 
finuned  so  as  to  take  effect  on  a  double  contingency,  one  Soe  event  and 
branch  of  which  is  within  and  the  other  is  beyond  the  legal  ^^j,^  *'^' 
limit,  and  which  will  therefore  be  good  or  bad  according  to 
the  event.    Thus,  if  a  testator  devises  land  to  the  first  son 
of  A.  in  fee,  and  if  A«  should  die  under  the  age  of  twenty. 
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either  of  the  akernative  ages  aforesaid,  shall  aocme 
to  the  other  or  others  of  sach  children,  and  if 


twoyearsy  or\fA.  shouidhtne  no  son,  then  to  B.  in  fee ;  the 
gift  to  B.  is  precisely  in  this  predicament.    There  are,  it  wiS 
be  observed,  two  distinct  devises  to  him :  one  to  take  effect 
if  A.  should  have  a  son,  which  is  too  remote,  and  is  there- 
fore Toid,  whatever  may  happen  to  be  the  age  at  which  sach 
son  dies;  the  other  to  arise  in  the  event  of  A.   having 
no  son,  which  is  good,  as  being  necessarily  to  vest  with- 
in a  lifb  in  being.    (See  Leahe  v.  JZofttiuon,  2  Mer.  363 ; 
Crompt  V.  Barrow,  4  Yes.   681 ;    Cambridge  ▼.   Rmu, 
8  Ves.  12). 
Executory  li-      Where  an  executory  devise  is  engrafted  on  an  estate  tail, 
an  esute  tall   its  remoteness  does  not  invalidate  it,  because  the  devisee  in 
nu>t&°  ^'      tail  may  defSeat  the  executory  limitation  by  a  conveyance  in- 
rolled  (now  substituted  for  a  common  recovery) ;  the  exist- 
ence of  which  power,  of  course,  precludes  the  danger  of  a 
perpetuity.  {Nieolh  v.  Sheffield,  2  B.  C.  C.  215). 
As  to  gifts  to       Consistently  with  the  principle  which  forbids  our  having 
are  too  re-*'     recourse  to  subsequent  events,  in  order  to  determine  the  va- 
lidity of  a  devise,  it  is  dear  that  a  gift  to  a  class  extending 
to  persons  beyond  the  allowed  line  is  void,  although  tbe 
class  may  happen  to  be  entirely  composed  of  individuals 
competent  to  have  been  objects  of  gift ;  for  as  they  daim  in 
a  collective  character,  the  acddental  circumstances  of  their 
respective  situation  individually  cannot  impart  validity  to 
their  daim.    Thus,  if  a  gift  is  made  to  A.  for  life,  and  after 
his  death,  to  the  children  of  A.  who  shall  attain  the  age  of 
twenty- two  years,  although  all  the  children  of  A.  who  attain 
twenty-two  should  happen  to  have  been  bom  in  the  testa- 
tor's lifetime,  (and  who  might,  therefore,  as  being  persoo5 
in  esse,  have  taken  interests  to  vest  at  any  age),  yet  tbe 
gift,  not  being  confined  to  them,  but  embracing  in  its  scope 
children  bom  at  any  time  during  the  life  of  A.,  whether  in 
the  lifetime  or  after  the  decease  of  the  testator,  is  too  re- 


mote. 
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more  than  one  in  equal  shares,  and  he  vested  as 
aforesaid;  But  no  child»  in  whose  fitvour  an  ap-« 

mote,  on  acooimt  of  the  postponement  of  the  vesting  be- 
yond the  age  of  twenty-one  years.  {Arnold  v.  Congreve, 
I  Rttss.  &  Myl.  209).  The  ordinary  causes  of  the  remote- 
ness of  gifts  to  children  as  a  class  are,  either  that  they  in- 
clude the  issue  of  unborn  persons,  or  that  they  defer  the 
▼eating  of  the  shares  of  unborn  children  to  an  age  later 
than  majority.  A  testator  is  in  less  danger  of  overstepping 
the  legal  boundary  whilst  providing  for  his  own  children 
and  grandchildren,  than  when  the  objects  of  his  bounty  are 
the  children  or  grandchildren  of  another ;  since  he  has  only 
to  avoid  protracting  the  vesting  of  his  grandchildren's  shares 
beyond  their  ages  of  twenty-one  years.  The  extension  of 
the  gift  to  after-bom  grandchildren  would  not  invalidate  it, 
because  all  the  children  of  a  testator  must  be  in  ette  at  his 
decease,  and  their  children  must  be  bom  in  their  lifetime, 
which  brings  it  within  the  compass  of  a  life  in  being  at  the 
death  of  the  testator.  On  the  other  hand,  a  gift  embracing 
the  whole  range  of  the  grandchildren  of  a  living  person, 
other  than  the  testator  himself,  would  be  clearly  void, 
though  the  vesting  vras  to  take  place  at  majority,  or  even  at 
the  instant  of  birth ;  for  the  grandfather  might  have  children 
bom  after  the  testator's  decease ;  and  as  the  gift  would  ex- 
tend to  the  children  of  such  after-bom  children,  it  would 
be  too  remote. 

A  gift  to  an  unborn  person,  to  take  effect  on  his  perform-  Gift  to  an  un- 
ance  of  an  act  which  cannot  be  done  until  an  age  posterior  ^Ung^h^ 
to  majority,  is  clearly  bad.     Of  this  nature  is  a  devise  or  oK^era. 
bequest  to  the  first  unborn  son  of  A.,  who  shall  take  holy 
orders ;  for,  as  the  canons  of  the  Church  of  England  require 
deacons  to  be  twenty-three,  and  priests  to  be  twenty-four, 
years  of  age,  if  A.  should  die,  leaving  a  son  under  two  years 
of  age,  the  vesting  would  necessarily  be  deferred  beyond  a 
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pointment  shall  be  made,  shall  participate  in  the 
unappointed  fond,  without  bringiiig  the  appointed 


life  in  being,  and  twenty-one  years  afterwards.   {Procter  y. 
BUhop  qfBath  and  Welb,  2  H.  Blackst.  358). 
Gift  to  an  un-     Where  the  act,  the  performance  of  which  is  made  a  con- 
on  an  event'    dition  precedent  to  the  vesting,  is  of  snch  a  nature  that  it 
may  naTSiip!^  ^"^J  ^  performed  either  before  or  after  the  devisee's  majo- 
S^  liE^u       ^^*  '^  entering  at  a  uurersity,  taking  a  commiwrion  in  the 
army,  or  the  like,  the  £site  of  the  gift  seems  to  be  more 
questionable ;  but,  eren  in  this  case  it  appears  by  the  better 
opinion  to  be  void,  for  the  doctrine  of  the  authorities  is, 
that  the  gift  must  necessarily  take  effect  within  the  period 
allowed  by  the  rule  of  law,  or  fail.    (See  Tbllemache  t. 
Earl  of  Coventry  f  8  Bligh,  N.  S.  54).    Indeed,  even  in  the 
case  before  suggested,  of  a  gift  to  a  person  taking  holy 
orders,  there  is  only  a  possibility  of  remoteness,  because  an 
unborn  son  of  A.  might  attain  the  age  of  twenty-three  or 
twenty-four,  and  take  orders  in  the  lifetime  of  his  fiither, 
and  then  the  gift  would  in  event  be  confined  within  the 
compass  of  a  life  in  being. 
Appticationof     Where  a  power  of  appointment  is  created  by  deed  or 
rule^topc^en  ^^»  ^  fiivour  of  a  defined  class  of  objects,  the  appointment 
ond^dtet^-  ™^^  ^  made  to  persons  competent  to  have  taken  imme- 
tion.  diately  under  the  power.     Powers  to  appoint  to  the  issue 

of  a  marriage  are  frequently  vested  by  an  antenuptial  set- 
tlement in  both  or  one  of  the  marrying  parties ;  and  which 
powers,  on  the  principle  in  question,  must  be  exercised  in 
favour  of  issue  bom  in  the  lifetime  of  the  parents,  or  one 
of  them,  as,  indeed,  tiie  children  of  the  marriage  necessa- 
rily are,  so  that  an  express  restriction  is  never  required, 
unless  the  power  embraces  remoter  issue.  {Robinson  v. 
HardcastlCf  2  Dum.  &  East,  241 ;  Bristotae  v.  Ward, 
2  Ves.  jun.  336 ;  Crompe  v.  Barrow,  4  Ves.  681).  And 
here  it  may  be  observed,  that  even  where  a  power  of  selec- 
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interest  into  distribution;  And  if  no  object  of  the   ' 
preceding  trust  shall  acquire  an  absolutely  vested 

tion  is  not  in  terms  duly  restricted,  yet,  if  it  be  exercised  in 
fevour  of  individuals  who  are  within  the  line,  &e  appoint- 
ment is  yalid.  In  the  converse  case,  t.  e.,  where  the  power 
is  duly  restricted,  but  the  appdntment  is  not,  the  latter  is 
a  mere  nullity  quoad  the  remote  appointees ;  and  therefore, 
even  if  it  were  made  to  the  whole  as  a  class,  yet,  as  the  re- 
mote appointees  are  not  objects  of  the  power,  the  extension 
of  the  appointment  to  them  would  not  prevent  its  taking 
effect  as  to  the  competent  objects.  If,  however,  the  power 
is  unrestricted,  and  the  appointment  is  to  a  class  embracing 
objects  who  are  too  remote,  it  will  be  void  in  toto,  accord- 
ing to  the  rule  applicable  to  gifts  in  general.  (Routledge  v. 
BorrU,  2  Yes.  jun.  357). 

The  rule  against  perpetuities  does  not  prevent  the  giving  Life-intemt 
of  a  life-interest  to  an  unborn  person ;  for  as  persons  not  to  la  unoom 
in  esse  at  the  death  of  the  testator  may  be  made  devisees  of  P^"^' 
the  inheritance  of  lands,  or  legatees  of  the  absolute  interest 
in  personalty,  they  are  of  course  equaUy  competent  to  take 
life  or  other  partial  interests.  If,  therefore,  a  testator  pro« 
oeeds  no  farther  than  to  create  such  life-interests,  his  dis- 
position is  perfectly  consistent  with  the  rule  of  law ;  but  if 
he  goes  on  to  give  the  remainder  or  ulterior  interest  to  the 
jssue  of  such  unborn  devisees  or  l^atees  for  life,  this  part 
of  his  scheme  is  annulled  by  the  rule  under  consideration, 
which,  however,  leaves  untouched  the  prior  life-interest. 
Thus,  if  a  testator  gives  lands  to  A.,  for  life,  with  remainder 
to  his  children  for  life,  remainder  to  the  children  of  such 
children  as  tenants  in  common  in  fee,  the  devises  to  A.  and 
his  children  will  take  effect,  and  the  inheritance  which  the 
ulterior  devise  purports  to  dispose  of  will  descend  to  the 
heir-at-law.  This  doctrine  is  not  only  consistent  with 
acknowledged  principles  of  law,  but  is  supported  by  direct 
authority.  (Cotton  v.  Heaihf  I  Roll.  Ab.  612,  pi.  3.    Se^ 
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-4f nochud,  inteKsty  Then  in  trust  for  sach  persons  or  pnr- 

wat  wnea  per-  ^  *•  * 

^^Mdattgh-  poseSy  and  in  soeh  manner  as  my  same  daughter, 

poiiit;  _^ 

•lio  Bouiledg€  y.  J)orrU,  2  Yes.  jim.  366).  And  in  im- 
meroiu  otlier  cues  of  a  more  recoit  date,  the  validity  of  a 
devise  to  an  unborn  person  for  life,  though  not  forming  tlie 
direct  subject  of  consideration,  was  assumed  in  the  diacns- 
■ion  of  some  other  question,  without  even  an  attempt  being 
made  to  impeach  the  validity  of  the  gift :  a  ciicomBtaiice 
which  strongly  shews  how  general  has  been  the  aoquieaoenoe 
in  the  doctrine.  {Dae  d.  Tooley  y.  G>Kiiiit»,  4  Taunt.  313 ; 
Doe  d.  lAvtreage  v.  VaugluM,  1  Dowl.  Ac  Ryl.  52 ;  S.  C. 
5B.&Ald.464;  ^Ai^  t.  ^iUsy,  6  Sim.  358 ;  Deim^ 
Briddim  y.  Page,  3  T.  R.  87,  n. ;  11  East,  605  ;  £Rsy  y. 
Barl  qf  Coventry,  3  T.  R.  83 ;  Fotier  y.  Monmey,  11  East, 
594 ;  Bennett  y.  Lotte,  5  Moore  Sc  Fkyne,  485).  In  the 
case  of  Hayee  ▼.  Hayee,  (4  Russ.  311,)  howeyor,  where  a 
testatrix,  after  bequeathing  a  life-interest  in  stock  to  her 
children,  attempted  to  giye  similar  interests  to  the  children 
of  those  children,  and  to  the  children  of  the  laat-mentioned 
children;  Sir  /.  Leach,  M.  R.,  held  that  all  the  beqoests 
ulterior  to  the  gift  to  the  existing  children  were  yoid.  The 
report  of  his  Honor's  judgment  does  not  state  the  particular 
grounds  on  which  he  arriyed  at  a  conclnsion  apparently  so 
difficnlt  to  be  reconciled  with  the  anthoritiBfi. 

Equally  fallacious  is  the  supposition  that  a  gift  oyer  after 
a  life-interest  to  an  unborn  person,  is  inyalid,  if  such  gift 
oyer  be  in  feyour  of  a  person  who  is  within  the  perpetnitj 
line ;  though  some  countenance  is  giyen  to  such  a  notion 
by  the  recent  judgment  of  the  present  able  Master  of  the 
Rolls,  in  the  case  of  Cooke  y.  Bowler  (2  Kee.  54),  but 
which  is  no  adjudication  on  the  point,  as  the  ultimate 
gift,  there  hdd  to  be  yoid,  seems  to  have  been  simply  a 
direction,  that  the  property  should  go  according  to  the 
statute  of  diitributions ;  so  that  the  next  of  kin  were  entitled 
quacunque  via.    If  the  ultimate  bequest  in  question  had 
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being  discovert,  shall,  by  deed  to  be  executed  in 
the  presence  of  and  attested  by  one  or  more  wit- 
been  iQ  fkyonr  of  the  persons  who  should  be  next  qf  kin  at  the 
deeeaee  qf  the  unborn  legatee  for  Ijfe,  it  is  not  denied  that  it 
would  have  been  Toid ;  not,  bowerer,  because  postponed  in 
possession  untU  the  determination  of  a  life-interest  in  an 
unborn  person,  but  because  made  in  fieiTOur  of  persons  not 
ascertainaUe  until  more  than  twenty-one  years  after  a  life 
in  being. 

In  some  instances  derises  of  land  which  extend  the  limi*  c^pret  doo» 
tations  to  too  remote  a  line  of  issue,  are  rendered  valid  by 
the  doctrine  of  cy  preSf  or  approximation.  According  to 
this  doctrine,  if  a  testator  devises  lands  to  A.  for  life,  with 
remainder  to  the  eldest  son  (unborn)  of  A.  for  life,  with 
remainder  to  the  first  and  other  sons  of  such  eldest  son  suc- 
cessively in  tail,  the  Courts,  in  order  to  prevent  the  testator's 
intention  in  &vour  of  the  issue  of  the  son  of  A.  from  being 
entirely  defeated,  accelerate  the  ultimate  limitation,  by  giv- 
ing the  estate  taU  to  the  son  himself,  instead  of  to  his  son ; 
thereby  reducing  the  limitations  to  a  devise  to  A.  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail.  It  will 
be  observed,  that  under  these  modified  limitations,  the  in- 
tended tenants  in  tail  take  by  descent  (supposing  the  estate 
tail  to  remain  unbarred,)  similar  estates  to  those  which  it 
was  attempted  to  vest  in  them  by  purchase.  (Nicholl  v. 
Nichollf  2  Blackst.  1759 ;  Robinson  v.  Hardcastle,  2  Dnm. 
&  E.  241,  380,  781.  See  also  Hopkins  v.  Hopkins,  Cas. 
temp.  Talb.  44).  It  is  clear  that  this  doctrine  does  not  ex- 
tend to  bequests  of  personalty ;  (2  Ves.  jun.  365) ;  nor  to 
gifts  of  real  estate,  which  would  confer  on  the  too  remote 
issue  estates  in  fee  simple ;  (Bristow  v.  Wards,  2  Ves.  jun. 
336) ;  and  it  is  very  doubtful  whether  it  applies  where  they 
are  made  tenants  in  common  in  tail,  since  the  case  of  PittY. 
Jackson,  (dt.  B.  C.  C.  51 ;  S.  C.  3  Yes.  jun.  349),  in  which 
it  was  so  extended,  has  been  much  disapproved  of.  (See  7 
Ves.  390). 
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ness  or  witnesses,  or  being  covert  shall,  by  her  will, 
—iDdefiuutof  appoint;  and  in  de&nlt  of  appointment.  In  trvst 
fiv  her  next  of  for  the  person  or  persons  who  at  the  decease  of 
my  same  daughter  shall  be  of  her  blood  and  of  kin 
to  her,  and  who  nnder  the  statutes  for  the  distri- 
bution of  intestates'  effects  would  be  entitled  to 
her  personal  estate  if  she  were  dead  intestate  and 
a  spinster,  such  persons,  if  more  than  one,  to  take 
in  the  proportions  prescribed  by  the  said  statutes; 
tw'ttpDiitte    [or  upon  such  trusts  as  would,  by  virtue  of  my 
& of^'    will,  affect  the  same  share  or  shares  if  my  same 
Amd].  daughter  were  dead  without  having  acquired  an 

Scheme  1»t  The  doctrine  of  the  case  of  Cadell  v.  Palmer,  will  not  lead 
verting  of  to  any  alteration  in  the  ordinary  form  of  gifts  to  unborn 
|^™^J^  children,  which  are  commonly  made  to  confer  Tested  inter- 
TOned^faevond  *****  **  majority ;  but  it  will  afford  the  means  of  carrying 
majority.  into  effect  the  designs  of  some  testators,  who  are  anxious  to 
protract  the  vesting  to  a  later  age.  For  instance,  suppose  a 
testator,  distmstfdl  of  the  prudence  which  ordinarily  be- 
longs to  the  legal  age  of  discretion,  is  desirous  to  postpone 
the  Testing  of  the  shares  of  his  grandchildren,  bom  and  un- 
born, until  the  age  of  twenty-fiTC ;  a  gift  aiming  directly  and 
absolutely  at  this  object  would  be  Toid.  {Leake  t.  Robin' 
son,  2  Mer.  363 ;  Bull  t.  Pritchardj  1  Russ.  213).  But  the 
gift  would  be  rendered  Talid  by  earring  out  a  period  com- 
posed  of  existing  Utcs  and  twenty-one  years,  and  restraining 
the  Testing  (as  in  the  text)  within  the  compass  of  such  pe- 
riod. This  expedient,  while  it  preserres  inviolate  the  rule 
of  law,  exposes  the  testator's  scheme  of  postponing  the  Test- 
ing of  the  grandchildren's  shares  until  their  ages  of  twenty- 
fiTC  to  Tery  little  actual  risk  of  being  friistrated,  since  seTcral 
liTes  and  twenty-one  years  are  almost  certain  to  outrun  one 
of  those  Utcs,  (for  the  parent  of  the  objects  of  the  gift  would 
of  course  be  made  one  of  the  ceatuU  que  vie f)  and  twenty. 
fiTC  years. 


OP  WILLS.  809 

absolutely  vested  interest  therein  under  the  trusts 
aforesaid].     And  I  empower  my  same  daughter,  Power  for 
by  ner  will,  to  appomt  all  or  any  part  of  the  m-  ai)j)oint  by 
come  of  the  same  share  or  shares,  to  be  paid  to  intaests  to 

'^  husband. 

any  husband  who  shall  survive  her  for  his  life. 

I    DECLARE   that  my  trustees  shall  have  power  to  Provisions  for 

apply  the  whole  or  any  part  of  the  annual  income  and  advance- 

^'^  "^  ^   ^  ment  of  in- 

to which  each  or  any  object,  being  a  minor,  of  the  ^^^  objects. 

respective  trusts  and  provisions  hereinbefore  con- 
tained concerning  my  trust  fiind,  shall  be  entitled 
in  possession,  in  or  towards  the  maintenance,  or 
(education,  or  otherwise  for  the  benefit  of  such 
object  during  minority,  whether  such  object  being 
a  female  shall  be  married  or  not;  and  the  unap- 
plied income  shall  be  accumulated,  and  the  accu- 
mulations thereof  shall  be  liable  to  be  applied  in 
like  manner,  and,  subject  to  such  liability,  shall  be 
deemed  accretions  to  the  capital  whence  the  same 
income  arose;  and  also  power  to  apply  any  part 
not  exceeding  one  moiety  [or,  one-third  part]  of 
the  capital  to  which  each  or  any  object  [or,  male 
object]  of  the  same  respective  trusts  and  provisions 
shall  be  entitled  in  possession  or  reversion,  in  or 
towards  the  establishment  or  advancement  in  the 
world  of  such  object;  but  so  that  if  the  object  be 
entitled  in  reversion,  such  application  shall  not  be 
made  without  the  consent  in  writing  of  the  pre- 
vious taker,  who,  if  a  daughter  of  mine,  shall  be 
competent,  notwithstanding  coverture,  to  consent. 
I  DIRECT  my  trustees,  if  my  said  wife  shall  marry  Annuity  to 
again,  to  pay  a  clear  annuity  of  £ into  her  again,  toZe 
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secured  i»7  proper  hands  during  her  life,  hy  equal  half-yearly 
s.  per  oent.  payments,  to  be  enjoyed  by  her  free  from  the  con- 
trol and  engagements  of  her  husband,  and  without 
power  of  anticipation,  as  a  separate  and  unalien- 
able proyision,  and  for  which  her  receipts  alone 
shall  be  sufficient  discharges  to  my  trustees;  the 
first  payment  to  be  made  at  the  end  of  six  calendar 
months  next  after  her  marriage;  And  I  further 
direct  my  said  trustees  to  set  apart,  in  their  own 
names,  out  of  my  trust  fund,  sufficient  stock  in 
Three  per  cent.  Annuities,  to  answer  the  same  an- 
nuity, which  stock  shall,  subject  to  the  payment  of 
such  annuity,  be  held  upon  the  trusts  affecting 
Provision  for  the  rcsidue  of  the  said  trust  fund.     I  dbci^are 

wife  tobein  .,,        ,  ,-  .-i./..,, 

bar  of  dower,  that  the  proTisiou  hereby  made  for  my  said  wife  shall 
be  accepted  by  her  in  full  satisfaction  of  her  claim 
to  dower  and  free  bench  out  of  any  real  estate 
of  which  I  haye  been,  or  now  am,  or  shall  be  seis^ 

Devise  of      cd  (^).     I  GIVE  all  the  legal  interests  which  shall 


Remarks  on 
the  clause 
excluding 
dower* 


(ji)  If  the  testator  were  married  on  or  before  the  first  of 
January,  1834,  the  present  clause  would  have  the  effect  of 
obligmg  his  widow  either  to  relinquish  her  dower,  or  to 
renounce  the  benefit  derived  under  the  will;  and  would 
be  useful  as  preventing  the  occurrence  of  the  much  agi- 
tated question,  whether  the  devise  to  the  wife  was  tx)  be 
considered  as  including  the  dower,  so  as  to  subject  the 
widow  to  the  necessity  of  electing.  If  the  testator's  mar> 
riage  were  subsequent  to  the  1st  of  January,  1834,  the  dower 
of  his  widow  would  be  subject  to  the  regulations  of  the  re- 
cent act  of  3  &  4  Will.  4,  c.  105  ;  which  makes  a  provision 
for  the  wife  out  of  real  estate  operate  ipso  facto  to  exclude 
her  claim  to  dower  out  of  such  estate.  On  the  other  hand,  a 
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at  my  decease  be  vested  in  me  as  trustee  or  mortga-  mut  «ad 
gee,  in  any  real  or  personal  estate,  unto  and  to  the  estates. 
use  of  my  said  trustees,  upon  such  trusts  and  sub- 
ject to  such  equities  as  shall  be  subsisting  therein 
respectiyely .    I  declare  that  the  receipts  of  my  Receipts  of 

,  ^  '*  trustees  to  be 

said  trustees  shall  exonerate  purchasers,  and  others  discharges. 
paying  monies  to  such  trustees  by  virtue  of  my 
will,  from  all  liabihty  in  respect  of  the  application 
thereof.     I  declare  that  if  my  said  trustees,  or  Power  to  wife 

t,  ..  ^        ,  _  during  wi- 

any  of  tbem,  or  any  trustees  or  trustee  to  be  ap-  dowhood,  and 

_  _  afrer  her 

pointed  under  this  provision,  shall  die,  or  become  death  or  mar- 

*        ,  *  riagetotrus- 

unwilling  or  unable  to  act  as  trustees  or  trustee  of  ^.^  ^^ 


for  the  time 


proTiflion  out  of  personalty,  or  out  of  any  other  real  property, 
will  not  bar  the  widow  of  her  dower,  unless  accompanied  by 
an  express  declaration.  The  testator,  however,  may,  with- 
out giving  his  widow  any  substituted  benefit,  expressly  annul 
her  claim ;  so  that  dower  has  become  by  the  effect  of  the 
enactment  an  interest  disposable  by  the  husband,  and,  like 
the  widow's  distributive  share  in  his  personal  estate,  de- 
volves to  her  only  in  the  event  of  the  husband's  disposing 
power  not  being  exercised.  The  recent  act  has  abolished 
the  much  reprobated  distinction,  heretofore  existing  in  re- 
gard to  dower,  between  legal  and  equitable  interests,  by  ex- 
tending the  right  of  dower  to  the  latter.  It  must  be  remem- 
bered that  none  of  these  modifications  apply  to  persons 
whose  marriage  is  anterior  to  the  2nd  of  January,  1834. 
(See  the  act  more  fully  treated  of  in  Hayes's  Introduction 
to  C!onveyancing,  4th  Ed.  p.  259).  It  is  observable,  that, 
where  the  widow  takes  an  absolute  estate  for  life  in  the  tes- 
tator's real  estate,  the  point  respecting  her  right  to  take  both 
the  testamentary  provision  and  the  dower  is  of  little  import- 
ance, except  in  relation  to  real  estate  acquired  by  the  testa- 
tor after  the  making  of  the  will. 
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bdnff,  toap-  mj  wiU,  it  shall  be  lawful  for  my  said  wife,  during 
twt  her  widowhood,  and,  after  her  death  or  marriage, 

for  the  trustees  or  trustee  for  the  time  being,  whe- 
ther continuing  or  declining  to  act,  or,  if  none,  for 
the  executors  or  administrators,  or  either  or  any  (h) 
of  the  Executors  or  administrators  of  any  deceased 
trustee,  to  appoint  any  fit  person  or  persons  to  be 
a  trustee  or  trustees  in  the  place  of  any  trustee  or 
trustees  dying,  or  becoming  unwilling  or  unable  to 
act;  And  I  declare  that  the  trustees  or  trustee  for 
the  time  being  of  my  will  shall  be  competent  to 
exercise  all  the  powers  and  discretions  hereby  con- 
— indemnity   fidcd  to  the  trustccs  herein  named;  And  I  further 

of  truateN. 

declare,  that  the  trustees  for  the  time  being  of  my 
will  shall  not  be  answerable  for  each  other's  acts 
or  receipts,  nor  for  losses  happening  without  their 
own  respective  default,  and  shall  be  at  liberty  to 
retain  and  allow  to  each  other,  out  of  the  re- 
spective trust  monies,  all  expenses  incident  to  the 
Appointment  exccution  of  the  trusts  and  powers  of  my  will.     I 

of  executors  *  *' 

^guard-  APPOINT  my  Said  wife,  she  continuing  my  widow, 
and  the  said  {trustees],  to  be  executors  of  my  said 
wlQ;  and  my  said  wife,  she  continuing  my  widow, 
and,  after  her  death  or  marriage,  the  said  [irtu- 
tees],  and  the  survivors  or  survivor  of  them,  and, 
after  the  death  of  such  survivor,  my  said  brother 
[name],  to  be  guardian  or  guardians  of  my  infant 
children.     In  witness  &c. 


(A)  Vide  note  antet  p.  187. 
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No.  XIV. 

Will  of  a  Tradesman,  disponn^  of  Real 
and  Pergonal  Estate  in  favour  of  his 
Wife  and  Children, — Property  vested  in 
Tntstees,  with  Directions  to  sell,  let,  and 
manage  the  Real  Estate,  and  to  carry  on 
Trade. — Wife  during  Widowhood  to 
have  the  Use  and  Occupation  of  Testa- 
tor's House  and  Furniture^  and  to  receive 
the  Income  of  the  Trust  Estate,  main- 
taining and  bringing  up  the  Children, — 
Portions  to  be  raised  for  Children  re- 
quiring  Advancement  during  her  Widow- 
hood.— On  her  Death  or  Marriage,  the 
Capital  to  be  distributed  among  the 
Children. — Directions  for  Maintenance 
and  Advancement — for  Investment  of 
Trust  Funds. — Powers  tosettle  Testator's 
Affairs — to  employ  Accountants,  ^ — 
to  appoint  Trustees,  ^c. — Appointment 
of  Executors  and  guardians. 

1  HIS  IS  THE  LAST  WILL  AND  TESTAMENT  of  me 

[testatof's  name,  ^c.].     I  devise  and  bequeath  all  Devbeof  mi 

_  ,  and  personal 

the  real  and  personal  estate,  which  shall  belong  to  atate  to  tnu- 
me  at  my  decease,  unto  and  to  the  use  of  [trus- 
tees']. As  to  the  real  and  personal  estate  not  be* 
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longing  to  me  beneficially,  Upon  trust  to  dispose 
thereof  according  to  the  equities  affecting  the  same; 
And  as  to  the  real  and  personal  estate  belonging 
to  me  beneficially,  and  which  is  hereinafter  com- 
prised under  the  denomination  of  '*  my  trust  pro- 
perty/' Upon  trust  to  dispose  thereof  according  to 
the  directions  hereinafter  contained;    (that  is  to 
Trusteet  to    say),  I  DIRECT  that  mv  trustccs  shall,  at  such  time 
after  wife's     or  timcs  after  my  wife  \name\  shall  die,  or  marry 
M^^with  •g*"^'  **>  having  regard  to  the  destination  of  my 
i!nd?tbe^'    trust  property  under  this  my  will,  they  shall  judge 
Strnd*!^   expedient,  or  during  her  widowhood,   with  her 
******  written  consent,  sell  my  real  trust  property  by 

public  or  priyate  sale,  together  or  in  lots,  and  in- 
vest the  produce  conformably  to  the  clause  for  the 

investment  of  monies  hereinafter  contained;  and 

• 

shall  in  the  meantime  let,  from  year  to  year,  or 
for  a  term  of  years,  upon  husbandry,  building,  re- 
pairing, or  improving  leases,  or  occupy  and  use, 
my  said  real  estate,  and  manage  the  afiTairs  thereof 
generally  at  their  discretion,  but  subject  to  the 
directions  hereinafter  contained  in  favour  of  my 
Trustees  to    Said  wife.     I  DIRECT  that  my  debts,  and  funeral 

pay  oebtSf  &c*        ■%  ■    n  i  *  i 

(not  statute    and  testamentary  expenses,  shall  be  paid,  as  soon 

run),  out  of  in*-  i 

penonaity  not  as  may  be,  out  of  such  parts  of  my  personal  estate 
trade.  as  shall  not  be  required  to  answer  the  direction 

next  hereinafter  contained;  but  this  direction, 
or  the  power  to  pay  debts  hereinafter  given  to  my 
executors,  shall  not  revive  or  improve  the  con- 
dition of  any  debt  barred,  or  in  the  progress  of 
being  barred,  by  any  statutory  or  other  limit- 
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ation  (a).     I  direct  that  my  trustees  shall  per-  Trustees  to 

^   ''      ^  ^  .  '^        permit  wift 

mit  my  said  wife,  she  continuing  my  widow,  to  JJ,S^?° 
carry  on  the  trade  or  business  (b)  in  which  I  shall  ^SmaSi^^ 

(a)  Vide  po$tt  321,  n.  (d). 

(6)  An  executor  or  administrator  \s  not  justified  in  con-  As  to  executor 
tinning  the  testator's  or  intestate's  trade,  without  an  express  trade!°^  ^ 
authority,  but  renders  himself  liable  to  any  loss  which  may 
be  consequent  on  his  doing  so.  (E^e  parte  WaUon,  2  Ves.  & 
Bea.  414 ;  see  also  Barker  v.  Parker ^  1  Dum.  &  East, 
295).  While,  on  the  other  hand,  if  the  unauthorized  trading 
is  prosperous,  the  gain  belongs  wholly  to  the  persons  benefi- 
cially interested  in  the  capital  embarked  in  it ;  (JLuntley  v. 
Royderif  Finch,  381 ;  Burden  v.  Burden,  dt.  1  Jac.  & 
Walk.  134) ;  and  the  Court  of  Chancery  will,  at  the  instance 
of  such  persons,  direct  an  inquiry  whether  it  wHl  be  most 
advantageous  to  the  eeatuie  que  trusty  being  infants,  to  take 
interest,  (the  rate  of  which  in  such  cases  is  always  5/.  per 
cent.),  or  profits ;  (see  Heatheote  v.  HulmCy  1  Jac.  &  Walk. 
134) ;  the  ascertainment  of  which,  however,  is  often  attended 
with  great  difiSculty.  (WedderbumY.  Wedderbumy  4  MyL 
&  Cr.  41).  But  if  the  concern  is  prosperous  during  part  of 
the  time  for  which  it  is  carried  on,  and  unprosperous  for  the 
remainder,  it  seems  that  the  parties  beneficially  interested 
would  not,  unless  under  special  circumstances,  be  allowed  to 
take  profits  during  the  former,  and  interest  during  the  latter 
period ;  but  must  elect  between  the  interest  and  profits  for 
the  whole  period.  (Heatheote  v.  Hulmey  1  Jac.  &  Walk. 
128).  An  executor  or  administrator  who  is  desirous,  with- 
out authority,  to  continue  the  testator's  or  intestate's  trade, 
on  behalf  of  infants,  (or  others  who  are  incapable  of  deter- 
mining for  themselves),  should  file  a  bill  in  a  Court  of 
Equity,  praying  for  an  inquiry  whether  it  will  be  for  the 
benefit  of  the  infants  that  the  trade  should  be  continued. 
(See  1  Jac.  &  Walk.  130). 

A  testator's  direction  to  his  executor  to  carry  on  his  Personal  re- 
trade,  of  course  has  no  further  effect  than  that  of  justifying  Tt^^^^l^ 

p  2  caXar, 
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ute:  it  Am  be  engaged  at  my  death,  and  to  nae  and  employ 

decUne.  tnis.  for  that  puipose  snch  part  of  my  real  and  personal 

ryiton.  estate  as  shall  be  then  used  or  employed  therein. 


the  measure,  as  between  claimants  nnder  the  will ;  it  does 
not  prevent  a  trading  executor  from  incorring  responsibility 
to  third  persons.  He  is  liable  to  be  sued  by  the  creditors  of 
tiie  concern,  who  may  take  the  execntor's  own  property  in 
execution;  {WipMmoHv.  Toumroef  I  Mau.  &  Selw.  412) ; 
and  he  becomes  amenable  to  the  bankrupt  laws ;  {Ejp  parte 
Nutt,  1  Atk.  102 ;  Bx  parte  Gmrkmd,  10  Yes.  19 ;  Bx 
parte  Biehardton,  3  Madd.  157) ;  but  no  sudi  consequences 
ensue  from  the  mere  disposal  of  the  testator's  stock ;  and 
it  has  been  held,  that  tiie  executor  of  a  wine-cooper  was  not 
constituted  a  trader,  by  his  haying  purchased  wines  in  order 
to  refine  the  testator's  stock.  (Ex parte  Nutt,  1  Atk.  102). 
From  what  has  been  stated  of  the  situation  of  an  execu- 
tor  canTing  on  the  testator's  trade,  it  is  obviously  not  to  be 
assumed  as  a  matter  of  course,  that  every  person  who  might 
be  willing  to  undertake  the  ordinary  duties  of  the  office 
would  be  disposed  to  subject  himself  to  the  risks  inseparable 
from  the  act  of  trading ;  and  wills,  therefore,  containing  a 
direction  for  the  canying  on  of  the  testator's  trade,  ought 
to  provide  against  the  event  of  the  executor  declining  to  do 
so,  and  authorize  him  to  relinquish  it  at  anytime ;  since  an 
executor  may  otherwise  be  induced  to  renounce  the  execu- 
torship altogether,  as  the  only  means  of  escaping  from  the 
hazards  which  the  testator  has  annexed  to  the  office. 
As  to  Che  Though  the  entire  property  of  the  executor  himself  is  li- 

ca^tal  which  ^^  to  the  engagements  of  the  trade,  yet  that  of  the  testa- 
^yed!  ^°^  ^^»  ^^  seems,  is  liable  only  so  far  as  he  has  subjected  it.  If 
the  will  authorizes  the  emplojrment  of  his  whole  property  in 
the  trade,  the  whole  thereby  becomes  subject  to  its  engage- 
ments. (10  Yes.  120 ;  3  Madd.  157).  But  if  the  testator 
has  limited  the  capital  of  the  trade  to  a  certain  amount,  or 
to  property  of  a  particular  description,  then  this  appropri- 
ated part  will  be  liable  in  exclusion  of  the  general  assets. 
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wiA  power  for  my  trustees  to  increase  or  diminish, 
atthar  discretion,  the  real  and  personal  estate  so 
Hsed  or  employed;  and  in  the  event  of  her  dyin* 
""arrnng.  or  declining  to  cany  on  such  trade  fr 
harness  then  my  trustees,  if  they  shaU  think  fit. 
rjJT  ^'J^""^''  "'"yon  the  same  for  suA 
penod,  as.  harmg  regard  to  the  directions  herein- 

J  age  expedient.    I  direct  that  my  trus- Tra.to»  to 
iS^ln  th*"'  "'^-    ^'  ■'  "■«  ""-"to'  -ploy*  • 

3'  '^'  '^  «<*».  i°  ae  event  of  hU  becoming  bJnk- 
rup  ,  may  be  proved  as  a  debt  under  the  bankruptcy  (L 
parte  Garland,  10  Yes   II ni       tm.        "^"^V^-   (A* 

«»«nU]y  that  h«  executors  should  be  his  successors,  forthe 
b^t  of  h„  estate,  in  .  business  carried  on  by  him  in  part- 
■^hip,  Sir  J.  Leach,  V.  C,  was  of  opinion  that  an  execu- 

more  of  the  assets  than  the  actual  capital.  (Ex  parte  S^ 
Z^fl'':^':''''-  "-msthrtingLer^thrf:^. 
ttr,,  ^  fr^"'  "  ""•"'•  •""*  "°  "''^  «8«i°»t  assets  in 
tne  hands  of  legatees,  among  whom  distribution  has  been 
»Mde  under  the  direction  of  the  same  wiU  which  has  autho- 

iiaoa.  idBJ.     If  any  pecuniary  remuneration  is  intended  to 

De  made  to  executors  for  their  trouble  in  carrying  on  the 

trade,   the  testator  should  expressly  authorize  it;   since 

otherwise  this,  like  aU  the  other  duties  of  the  office,  must 

be  peribrmed  gratuitously  j  {Burden  v.  Burden,  1  Ves.  & 

Be"-  lyff)!  though,  if  an  executor  employ  a  third  person 

to  conduct  the  trade,  he  wiU  be  aUowed  the  salary  paid  to 

such  person.     It  seems,  too,  that  the  Court  will,  upon  a 

proper  application,  make  an  aUowance  to  an  executor  for 

any  extra  trouble  of  this  nature. 
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pcnnitwift    tees  shall  pennh  my  wife,  she  continumg  my 
hou«rmduM  widow,  personally  to  occupy  as  her  residence  the 

messuage  wherein  I  now  reside  at aforesaid, 

with  the  appurtenances;  and  to  use  therein  mj 
household  furniture  and  utensils,  plate,  linen, 
china,  and  consumable  stores,  she  keeping  the 
said  messuage  in  repair,  and  paying  the  expense 
of  insuring  the  same  from  loss  or  damage  by  fir^ 
and  also  the  taxes  and  other  out-goings  affecting 
Tnuieeito  the  same  (c).  I  DIRECT  (but  subject  to  the  pre- 
■onai  estate    Tious  dispositious)  that  mj  trustees  shall  convert 

not  invested  '^  ^  ^  .     .  - 

and't?'  u  f  *  °^y^  personal  trust  property,  not  consisting  of  mo- 
roditaJSIt.    '^^  invested  in  stodcs,  funds,  or  securities  yielding 
™"''*         income,  (other  than  personal  securities) ;  and  shall, 
at  their  discretion,  either  get  in  the  monies  in- 
vested as  last  aforesaid,  or  permit  the  same  to 
continue  so  invested,  and  shall  invest  the  produce 
of  the  trust  property  so  converted  or  gotten  in, 
pursuant  to  the  general  direction  for  investment 
—to  permit    hereinafter  contained.    I  direct  that  my  trustees 
widowhcwd     shall  permit  my  wife,  she  continuing  my  vridow, 
whole  income  to  receive  fpom  my  death  the  net  annual  income 

or  real  ana  * 

peraonaies-  actually  produced  by  my  trust  property,  howso- 
ever constituted  or  invested,  and  whether  yielding 
more  or  less  than  the  ordinary  rate  of  interest,  in- 
cluding a  proportion  of  the  payments  accruing  due 
at  my  death,  whether  ordinarily  apportionable  Gt 


(c)  An  intimation  of  the  testator's  intention  on  these 
points  seems  to  be  requisite  to  prevent  doubt  respectins 
them. 
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not,  and  including  the  profits  of  my  trade  or  busi- 
ness, if  carried  on  pursuant  to  the  direction  here- 
inbefore contained.   I  direct  that  my  wife^  during  We  to  main- 

•  1111    11  /»!•  t  tain,  ^LCf  in- 
ner Widowhood,  shaU,  out  of  the  mcome  to  be  re-  fant  sons  aod 

unmarried 

ceived  by  her  pursuant  to  the  last  clause,  mam-  <*«ughtera. 
tain,  educate,  and  bring  up  my  children,  being  sons, 
until  the  age  of  twenty-one,  and,  being  daughters, 
until  that  age  or  marriage;  and  shall  also  maintain 
such  of  my  daughters  as,  being  of  that  age,  shall 
not  be  or  have  been  married;  but  my  trustees 
shall  not  be  obhged  to  see  this  direction  fulfilled. 
If  any  of  my  children,  being  sons,  shall  attain  Trustees  to 

,  _         advance  sons 

twenty-one,  or,  being  daughters,  shall  marry  dur-  <^™y8  °J»8« 
ing  the  widowhood  of  my  wife,  then  it  shall  be  SJ^jf^^V 
lawful  for  my  trustees,  but  subject  to  the  specific  <*o^*><»^ 
dispositions  hereinbefore  contained,  to  raise  by 
such  means  as  they  shall  judge  expedient,  out  of 
my  trust  property,  for  each  such  child,  any  sum 

not  exceeding  £ ,  to  be  applied  towards  his 

or  her  advancement  in  life,  in  such  manner  as  my 
trustees  shall  think  most  beneficial,  and  to  be  ac- 
counted for  by  such  child  on  the  distribution  of 
my  trust  property  pursuant  to  the  direction  here- 
inafter contained.     I  direct,  that,  subject  to  the  Real  and  per- 

sonal  proper- 

precedinff  directions,  mv  trustees  shall  hold  my  ty  <su^eet  to 

r  o  '        ^  J  preceding  di- 

trust  property  for  the  absolute  use  of  my  child,  if  jections)  to 

*  *        "^  J  ^       be  in  trust  fix 

only  one,  or  all  my  children  equally,  if  more  than  {^™  ^!5^^ 
one,  who,  being  a  son  or  sons,  shall  attain  the  age  SSfe^^* 
of  twenty-one  years,  or,  being  a  daughter  or  daugh-  oriSSrJtog, 
ters,  shall  attain  that  age  or  marry.     I  direct  unsold  real 
that  my  real  estate  shall  be  considered,  for  the  pr^^'^ith 
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tbequamy of  puiposes  of  enjoyment  and  transmission  nnder the 

trust  declared  by  the  last  clause,  as  converted  into 

Tratt«i,after  personal  estate  from  my  death.     I  direct  that 

death  or  vau'  a  «^        i       i  •  /> 

riHeofwife,  my  trostces,  after  the  death  or  marriage  of  my 
oomeorcfaji-  wife,  shsli  apply  the  whole  or  so  mudb  as  they 
for  their        gimU  think  fit,  of  the  annual  income  of  the  con- 

raatnteoaiiob  ^ 

tingent  portion  to  which  each  child  of  mine  shall 
be  entitled  under  the  same  trust,  towards  the  main- 
tenance, education,  or  bringing  up  of  such  ehild, 
and  shall  accumulate  the  unapplied  income  and 
add  the  accumulations  to  the  portion  whence  the 
[or.Trusteei,  Same  shall  have  arisen.     {^Or^  I  dirbct,  that  my 

aftor  deith  or  a         i        <■       i  a  •  i* 

voMirtageof    trustees,  after  the  death  or  maniaee  of  my  wife> 

wife,  to  main-  •^ 

uin  chudren  shall  apply  the  whole,  or  so  much  as  Uiey  shall 

out  of  the  ag-  rr  .^  »  j 

gng^jBr     think  fit,  of  the  income  of  the  portions  of  my 

come  of  the  ^  x-  ^ 

shann^  children  for  the  time  being  contingently  enti- 
tled, as  a  common  fund  for  their  maintenance, 
education,  and  bringing  up,  in  such  manner  as  my 
trustees  shall  judge  expedient,  accumulating  the 
surplus  income  in  aid  of  the  said  common  fund, 
and  the  income  and  accumulations  ultimately  un- 
applied shall  follow  the  destination  of  the  capital 

Trustees       wheucc  the  Same  shall  have  arisenl.     I  direct 

may,  after         _ 

death  or  mar-  that  my  trustecs  shall  have  power  in  their  discre- 

riage  of  wife,  ''  '^ 

advance  chii-  tion,  after  the  death  or  marriage  of  my  wife,  to 

Jjjj^jjjjpj*^  raise,  by  such  means  as  they  shall  judge  expedient, 

out  of  my  trust  property,  any  part  not  exceeding 

one  half  of  the  principal  or  value  of  the  contingent 

portion  of  each  child,  and  apply  the  same  for  his 

Trustees,  af-  or  her  advancement  in  life.   I  direct  (but  subject 

ter  death  or  .  ,  \  J 

^oBiriag^  of    to  the  provision  for  advancement  hw einbefore  con* 
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tained)  that  my  trustees  shall,  after  the  death  or  w)fe,  to  in- 

,  ,  ,  vest  oontin- 

marriage  of  my  wife,  invest  and  continue  invested  gent  portions. 
in  their  names,  pursuant  to  the  general  direction 
hereinafter  contained,  the  contingent  portions  of 
my  children.     I  direct  that  all  investments  to  be  investments 

,     .  -  ..1     1     «  1  -I      .  confined  to 

made  m  pursuance  of  my  will  shall  be  made  m  or  specified 

^  •'  stocks,  &c.  ;— 

upon  Three  Pounds  per  cent,  or  Four  Pounds  per  p"^*  ^ 

r  r  r       vary. 

cent,  stock  of  the  United  Kingdom,  or  Bank  stock, 
or  Exchequer,  Navy,  or  Victualling  bills,  or  upon 
first  mortgages  of  freehold  or  copyhold  estates  of 
inheritance  in  England  or  Wales  and  not  elsewhere; 
and  that  my  trustees  shall  have  power,  in  their  dis- 
cretion, to  vary  such  investments  for  any  other  in- 
vestment of  the  description  specified  in  this  direc- 
tion. I  DIRECT  that  my  trustees  shall  have  power,  Power  to 
at  their  discretion,  to  settle  my  accounts  and  wmd  &in,  com- 

/  pound  debts, 

up  my  affairs,  and  in  so  doing  to  make  such  ar-  ^ 
rangements  relative  to  debts  or  demands  due,  or 
claimed  to  be  due  to  or  from  my  estate,  as  they 
shall  judge  expedient,  with  liberty  to  accept  com- 
positions or  securities  from  and  grant  indulgences 
to  debtors,  and  wholly  to  release  property  mort- 
gaged or  pledged,  on  part  payment  of  the  money 
secured,  and  to  admit  the  claims  of  creditors  on 
evidence  not  strictly  legal,  and  to  pay  demands 
which  have  become  barred  by  any  statutory  or 
other  limitation,  and  also  to  submit  questions  and 
accounts  to  arbitration  (d),     I  direct  that  my  Power  to  em- 


.  (d)  What  18  file  precise  extent  of  an  executor's  anthority  As  to  p«y> 

ment  of  debtSf 
in  these  particulars  is  not  dear,  and  this  uncertainty  is  snf-  bmcd  by  the 

f3 
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pioyiMUiA,   trustees  may  employ  bafliffs,  coQectorSy  clerks,  ao- 
oonntantSy  and  servants  in  collecting  debts  and 


Sututeof      fident  to  warrant  the  insertion  of  the  danae  in  the  text. 
Ltaniudom.    j^  ^^  j^jj^jjj^^  ^^^  of  JTCWtocA  v.  Dawet,  (9  Dowl.  &  Ryl. 

43),  Mr.  Juftice  Bayley  oonaidered  that  an  execator  would 
not  he  jnatified  in  paying  a  debt  whidi  was  htured  by  the 
Statute  of  LimitationB ;  his  Lordship  observing,  that  '*  they 
had  no  right  to  waive  any  legal  defence ;  and  if  they  did, 
and  were  to  pay  a  debt  against  the  recovery  of  which  there 
was  any  legal  bar,  they  would  render  themselves  Hable. " 
Effect  of  ad-        Before  the  act  of  9  Geo.  4,  c.  14,  it  was  often  a  questioii 
in  levivteg      whether  executors  had  not,  by  putting  forth  public  advertise- 
^     '  ments  inviting  the  claims  of  creditors,  revived  or  perpetuated 

debts,  owing  by  their  testators,  which  would  otherwise  have 
been  barred  by  the  Statute  of  limitations ;  (Pre.  Ch.  385 ; 
1  Ruas.  &  M.  255) ;  but  that  statute,  by  requiring  engage- 
ments of  this  nature  to  be  in  writing,  and  signed  by  the 
party  to  be  charged,  has  of  course  deprived  advertisements 
of  all  such  effect, 
—of  a  devise  It  was  formerly  much  doubted  whether  a  devise  of  real  es- 
pay  debts.  tate  in  trust  for  the  pajrment  of  debts  had  the  effect  of  reviv- 
ing a  debt  which  at  the  time  of  the  testator's  decease  would 
have  been  barred  by  the  Statute  of  Limitations ;  but  the  ne- 
gative was  established  by  the  decision  of  Sir  Thamat  Phmer, 
in  the  case  of  Burke  v.  Jones ^  (2  Ves.  &  Bea.  275) .  However, 
it  is  clear,  that,  if  the  six  years  allowed  by  the  statute  in  the 
case  of  a  simple  contract  debt  have  not  run  out  in  the  testa- 
tor's lifetime,  a  devise  in  trust  for  payment  of  debts,  or  a  mere 
charge  of  debts,  will  prevent  the  dme  from  going  on  so  as  to 
constitute  a  bar ;  for  it  is  not  expected  that  creditors  should 
pursue  their  lq;al  remedies  after  a  trustee  has  been  appoint- 
ed to  pay  them.  (Executors  of  Fergus  v.  Gorey  1  Scho.  & 
Lef.  107 ;  Hargreaves  v.  JUiehellf  6  Madd.  326 ;  Hughes 
V.  Wynnes  Turn.  &  Russ.  307).  But  it  has  been  dedded, 
that  a  bequest  of  persondUy  for  the  payment  of  debts  does 
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rents  (e\  and  otherwise  in  the  administration  of 
wj  trust  property,  and  in  making  out  and  keeping 
the  accounts  thereof,  with  such  salaries  and  allow* 
ances  as  they  shall  think  reasonable.     I  direct  one  or  the 

_  _  -,        ,      ,         1         1    11  trustees,  a  80- 

that  my  trustee  rnamel,  whether  he  shall  accept  Hdtor.tobe 

•^  L  J'  r    allowed  to  act 

the  trusteeship  or  not,  shall  be  the  solicitor  to  my  JJ^**"«^" 
trust  property,  and  as  such,  notwithstanding  his 
acceptance  of  the  trusteeship,  be  allowed  all  pro- 
fessional charges  which,  if  employed  as  solicitor  to 
my  trustees,  not  being  himself  a  trustee,  he  would 
be  entitled  to  make.     I  direct  that  purchasers  Tnuteet*  re- 


not  prevent  the  operation  of  the  statute.  {Jones  v.  Scott y  in 
Dom.  Proc.  August  16,  1838,  reversing  decree ;  1  Russ.  & 
Myl.  255 ;  see  also  3  Myl.  &  Cr.  499 ;  3  You.  &  CoL  208). 

It  will  be  remembered^  that  the  freehold  and  even  the  Simple  con- 
copyhold  estates  of  deceased  persons,  whether  traders  or  charged  on 
not,  are  now  subjected  to  their  simple  contract  debts.  {Vide       "t*^^ 
Stat.  3  &  4  Will.  4,  c.  104). 

(e)  Where  the  debtors  or  tenants  of  a  testator  are  numer-  as  to  the  em- 
ons,  or  widely  scattered,  it  is  not  to  be  expected  that  an  fn^^^utm^ 
executor  or  trustee  should  personally  employ  himself  in  the  °f  S^hST^**' 
collection  of  the  debts  or  rents ;  but  the  allowance  claimed 
for  a  collector's  salary  is  sometimes  resisted.     In  a  recent 
case,  the  Master  considered  a  per-centage  of  5/.  per  cent, 
paid  by  the  executor  of  a  tailor  to  a  collector,  who  had  re- 
ceived sixty-five  debts,  to  be  excessive,  and  allowed  two  and 
a  half  per  cent,  only ;  and  Sir  /.  Leaehf  before  whom  the 
question  was  brought,  coincided  with  the  Master ;  his  Honor's 
only  doubt  being,  whether  the  diminished  per-centage  ought 
to  be  allowed,  observing,  that,  generally  speaking,  executors 
are  not  allowed  to  employ  an  agent  to  perform  those  duties, 
which,  by  accepting  the  office  of  executors,  they  have  taken 
upon  themselves.  {Weu8,  v.  JHU,  3  Myl.  &  Kee.  26). 
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edptttoiw     and  others,  takine  the  receipt  of  my  trustees,  on 

the  payment  or  transfer  to  them  of  any  money  or 

effects,  shall  be  thereby  exonerated  from  all  lia- 

TrnrtBMfti*    bility  in  respect  of  the  application  thereof.     I  di- 

duct  ex-        B.ECT  that  my  trustees  may  deduct,  and  mutually 

moMt,  and  ''  *'  '' 

mSSuSmL  "^^^  ^^  ®*^  other,  all  disbursements  and  expenses 
incident  to  the  execution  of  my  will,  and  shall  be 
responsible  each  for  his  own  acts  and  defaults 
only,  and  irresponsible  for  losses  occurring  without 
wilful  neglectbr  default,  and  shall  be  indemnified 
with  or  out  of  my  trust  property  against  all  lia- 
bilities consequential  on  the  execution  of  my  will, 
and  particularly  as  regards  the  carrying  on  of  my 
trade  pursuant  to  the  direction  hereinbefore  con- 

Tnutees  to    tained.    I  DIRECT  that  no  person  herein  appoint- 

reside  within       _  _  .        _  '^  ,        ,     ,, 

ceitataumito;  ed  Or  to  be  appomtcd  a  trustee,  who  shall  cease  to 


twr  ^irocv'    ^  resident  in  the  town  of ,  or  within • 

vStingtru«t  ^^^^s  thereof,  shall  continue  to  be  a  trustee;  and 
5JJ2i°*^  *^*t  ftJiy  wid  every  vacancy  in  the  trusteeship 
of  my  will,  occasioned  by  disclaimer,  resignation, 
non-residence,  or  death,  shall  be  supplied  as  soon 
as  may  be  by  the  appointment  of  a  fit  substitute, 
resident  as  aforesaid;  such  appointment  to  be 
made  by  my  wife  during  her  widowhood,  and,  afler 
her  death  or  marriage,  by  the  continuing  trustees 
or  trustee,  if  any,  or,  if  none,  by  my  legal  personal 
representative  or  representatives  for  the  time  be- 
ing; and,  on  every  such  appointment,  my  tmst 
property  transferable  at  law  shall  be  legally  vested 
by  proper  conveyances,  and  my  trust  property  not 
transferable  at  law  shall  be  equitably  vested  by 
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force  of  the  appointment  itself  in  the  new  trustees, 
either  alone,  or,  as  the  case  may  require,  jointly 
with  the  continuing  or  surviving  trustees  or  trus- 
tee.    I  DIRECT  that  the  trusts  and  powers  here-  Tnuteaor 

*  trusteefor 

inhefore  confided  to  my  trustees  herein  appointed  £j2!Si«d 
may  he  executed  hy  the  trustees  or  trustee  for  the  *°"*^ 
time  heing  of  my  will;  and,  in  regard  to  trustees 
to  be  appointed,    as  well  before    as  after  the 
vesting  of  the  trust  property  in  them.   I  appoint  Ai>pomtment 
my  friends  [names,  ^cJ],  to  be  trustees  and  execu-  JJS™^' 
tors  of  my  will;  and  I  appoint  my  wife,  she  con-  ^■"^ 
tinning  my  widow,  and,  after  her  death  or  mar- 
riage, the  trustees  or  trustee  for  the  time  being 
of  my  will,  to  be  guardians  or  guardian  of  the 
persons  and  fortunes  of  my  infant  children.     In 

WITNESS  &C. 
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No  XV. 

Will  of  a  Trader^  dixpowng  of  Red 
and  Permmal  Estate  in  favour  of  hit 
Wife  and  Children. — Specific  Bequest  to 
Wife  of  Wearing  Apparel,  Wines,  <J<.— 
Pecuniary  Legacies  to  Trustees  to  invest 
and  pay  Income  to  Wife  for  Life,  Capi- 
tal for  Children  as  she  shall  by  WiU  ap- 
point; in  default  of  Appointment  tofaU 
into  Residue. — Real  Estate  and  Bestdu- 
ary  Personal  Estate  to  Trustees — to 
permit  Wife  to  carry  on  Trade,  and  to 
occupy  and  use  the  Testator's  Dwelling- 
house.  Furniture,  ^c.  while  any  Son  shaA 
he  under  Age,  or  Daughter  under  Age 
and  unmarried,  with  discretionary  Power 
for  the  Trustees  after  her  death  or 
Marriage  to  carry  on,  or  permit  her  to 
carry  on,  the  Trade — eventually  to  sell 
or  convert,  and  to  divide  the  Produce 
awMug  all  the  Children. — Real  and  Per- 
sonal Estate  to  be  valued, — Powers  to 
maintain  the  Children  after  the  Death 
or  Marriage  of  the  Wife  out  of  the  gen' 
eral  Income — to  advance  Children  Part 
of  their  Shares  of  Viduation — to  raise 
Money  by  Mortgage,   ^c, — Option  to 
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Sons  in  Succession  to  purchase  Real  Es- 
tates,— Devise  of  Mortgage  and  Trust 
Estates, — Powers  to  compound  Debts, 
^.,  give  Receipts,  and  appoint  Trustees. 
— Special  Exemption  of  Trustees  Jrom- 
Responsibility  for  the  Receipts  and  Acts 
of  each  other. — Appointment  of  Execu- 
tors and  Cruardians. 

X  HIS  IS  THE   LAST   WILL    AND   TESTAMENT    of 

me  [testatoi^s^namcy  ^c.].     I  bequeath  to  my  Bequest  of 
wife  Iname"],  all   the  wines^  liquors,   household  wife. ' 
stores,   fuel,   and  other  articles  of  consumption 
which  shall  at  my  decease  he  in  or  ahout  my  then 
dwelling-house,  and  all  my  wearing  apparel.     I  Pecuniary  le- 

bequeath  to  my  said  wife  the  sum  of  £ ,  to  wife; 

he  paid  to  her  immediately  after  my  decease,  to 
enahle  her  to  purchase  mourning  for  herself  and 
my  family.     I  bequeath  to  the  treasurer  for  the  — toachan- 

.,.-_  _    ^  ,  /.,     **We  imiitu- 

time  bemg  of  the Infirmary,  the  sum  of  50/.,  ^^* 

to  be  applied  to  the  purposes  of  that  institution^ 
such  legacy  to  be  paid,  in  precedence  of  the  other 
pecuniary  legacies  hereby  bequeathed,  out  of  such 
part  of  my  personal  estate  not  specifically  be- 
queathed as  the  law  permits  to  be  appropriated  by 
will  to  charitable  purposes  (a).     I  bequeath  to 

(a)  Testators  are  disabled  from  giving  to  charity  any  in-  Ab  to  bequests 
terest  in  real  estate  or  money  to  be  laid  out  therein,  by  the  charity?8ta- 
statute  9  Geo.  2,  c.  36 ;  which  provides,  that  no  heredita-  c"^.*^**  *' 
ments,  or  personal  estate  to  be  laid  out  in  hereditaments, 
shall  be  settled  for  any  estate  or  interest  whatsoever,  or 
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my  friends  [names,  ^c],  the  sum  of  £ ,  to  be 

paid  at  the  end  of calendar  months  after  my 

charged  in  trust  or  for  the  benefit  of  any  charitable  uses, 
unless  by  indenture  executed  in  the  presence  of  two  wit- 
nesses, twelve  months  before  the  donor's  decease ,  and  en- 
rolled in  Chancery  within  six  months  after  execution,  (ex- 
cept stock  in  the  public  funds,  which  is  to  be  transferred  six 
months  before  the  donor's  decease),  and  unless  the  same  is 
to  take  effect  in  possession  without  any  reservation,  &c.,  for 
the  benefit  of  the  donor*.     But  the  act  does  not  extend  to 
gifts  to  the  two  English  Universities  or  any  of  the  colleges 
within  them,  nor  to  the  colleges  of  Eton,  Winchester,  or 
Westminster,  for  the  maintenance  of  scholars  on  the  found- 
ation.   The  statute,  it  is  clear,  extends  to  property  of  every 
description  which  savours  of  the  realty,  as  canal  shares ;  (4 
Yes.' 542);  money  secured  on  turnpike  tolls,  (4  Yes.  43, 
n.),  or  by  an  assignment  of  the  poor's  rates  and  county 
rates;  (10  Yes.  41);  leaseholds  and  mortgages,  whether  in 
fee  or  for  years ;  (Amb.  155 ;  Id.  636 ;  2  Yes.  sen.  44 ;  3 
B.  C.  C.  373;  4  Yes.  21 ;  17  Yes.  462);  and  to  a  judg- 
ment debt  affecting  the  land.  (Collinson  v.  Pattm,  2  Russ. 
&  Myl.  344).    And  where  a  testator  had  contracted  to  sell 
real  estate,  it  was  held  that  his  lien  on  the  property  for 
the  purchase-money  was  ''  an  interest  in  land"  within  the 
meaning  of  the  statute.  {Harriftm  v.  HarrUon^  1  Russ.  & 
Myl.  71).    Again,  where  A.,  being  entitled  to  certain  sums 
of  money  which  were  to  be  raised  by  the  execution  of  a  trust 
for  sale  of  a  real  estate,  bequeathed  all  his  personal  estate  to 
B.,  and  B.  bequeathed  the  residue  of  his  personalty  to 
charity,  it  was  held  that  these  sums,  constituting  an  interest 
in  land  at  B.'s  death,  could  not  be  so  bequeathed  by  him. 
{Attorney- Oeneral  v.  Harley^  5  Madd.  321).     It  is  not 
sufficient,  therefore,  fbr  a  testator  to  declare  that  charitable 


*  Vide  also  stat.  9  Geo.  4,  c.  85. 
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decease,  upon  the  trusts  following:  (that  is  to  say). 

Upon  trust  to  invest  the  same  in  their  names,  —to  invest; 

legacies  shall  be  paid  out  of  his  personal  estate,  because 
under  this  denomination  are  comprised  many  species  of  pro- 
perty,  which  the  law  does  not  allow  to  be  given  to  charity. 
The  direction  should  be  to  pay  the  charitable  legacies  out  of 
such  part  of  the  personal  estate  as  does  not  consist  of  chat- 
tels real  or  real  securities,  or  (which  would  be  equivalent) 
out  of  such  part  as  may  be  legally  devoted  by  will  to  charita- 
ble purposes.    A  declaration  to  this  effect  is  rendered  neces-  Equity  does 

not  marshal 
sary  by  the  doctrine,  well  established,  that  equity  will  not  funds  in  fa- 

arrange  the  several  species  of  property  of  which  a  residue  is  ritabie  be- 
composed,  in  such  a  manner  as  to  throw  charitable  legacies  V^^^' 
exclusively  upon  the  fimds  legally  applicable  to  the  payment 
of  them ;  but  applies  the  whole  residue  in  satisfBu^tion  of  all 
the  legacies  pro  raid;  and  the  consequence  is,  that  the 
charitable  legacies,  so  far  as  they  come  out  of  the  fimds  not 
legally  applicable  to  charity,  fail.  Thus,  if  a  testator  has 
bequeathed  pecuniary  legacies  to  charities  out  of  his  per- 
sonal estate,  and  such  estate  consists  of  one-third  of  real  se- 
curities  or  leaseholds,  and  two-thirds  of  stock  in  the  funds, . 
or  other  personal  property  not  savouring  of  the  realty,  the 
charitable  legacies  would  be  invalid  to  the  extent  of  one- 
third,  being  the  proportion  which  the  real  securities  and 
leaseholds  bore  to  the  whole  fund.  {Williitms  v.  Kershaw f 
1  Kee.  274,  n. ;  see  also  3  B.  C.  C.  373 ;  4  Yes.  542 ;  14 
Yes.  373;  17  Yes.  464;  Hobson  v.  Blackburn,  1  Keen, 
273). 

Any  trust  for  a  charity  which  cannot  be  executed  without  As  to  bequests 
a  purchasc^of  land,  (and  of  this  nature  is  a  trust  for  the  belaidmitin 
erection  of  buildings,)  (9  Yes.  535 ;  3  Russ.  454),  is  within  ^  '"^  *^^ 
the  act;  but  legacies  for  the  ''establishment"  of  schools 
have  frequently  been  supported,  as  not  necessarily  involving 
such  a  purchase,  because  a  house  might  be  hired  for  the 
purpose ;  (4  B.  C.  C.  526 ;  7  Price,  221 ;  3  Madd.  457) ; 
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in  or  upon  the  public  stodu  or  funds,  or  other  go- 
Temment  securities,  or  any  real  securities  in  the 

and  tlie  fact  of  the  testator  ezpreaaiiig  his  expectation,  that 
land  would  be  provided  by  another  will  not  invalidate  the 
gift ;  (3  Madd.  306)  ;  aeeus,  it  seems,  if  the  bequest  is  to 
take  effect  cmly  in  the  event  of  land  being  so  provided.  (4 
Yes.  543).  Money  may  be  bequeathed  for  the  repair  and 
improvement  of  real  estate  already  devoted  to  charity,  not 
excepting  even  the  erection  of  buildings,  as  by  this  means  no 
additional  land  is  thrown  into  mortmain.  (8  Yes.  186 ;  1 
Mer.  327).  But  a  legacy  given  to  pay  off  an  incumbrance 
affecting  charity  property  is  considered  as  not  falling  within 
the  protection  of  this  principle,  and  is  therefore  void ;  (4 
Yes.  418)  ;  and  it  is  immaterial  that  the  charge  on  the  pro- 
perty is  equitable  only.  (1  Sim.  162).  A  bequest  of  money 
to  be  laid  out  on  a  mortgage  security  for  the  benefit  of  a 
charity  has  been  held  to  be  bad,  in  spite  of  the  argument 
that  a  mortgage  of  personal  chattels  or  of  lands  in  Ireland, 
(where  there  is  no  restriction  on  charitable  dispositions),  or 
in  Scotland  (where  the  restriction  is  less  extensive  than 
here),  might  have  been  intended;  it  beiog  considered  that 
this  notion  savoored  too  much  of  refinement,  and  that  a 
mortgage  of  real  estate  in  England  must  be  presumed  to 
have  been  in  the  testator's  contemplation.  {Baker  v.  SuitoHf 
1  Kee.  224). 

It  is  observable  that  the  Land  Tax  Redemption  Act  of 
42  Geo.  3,  c.  116,  s.  50,  enables  persons  to  give  money  by 
will  or  otherwise,  to  be  applied  in  the  redemption  of  the 
land-tax  affecting  lands  settled  to  charitable  uses.  The  sta- 
tute of  9  Geo.  2,  c.  36,  does  not  interfere  with  bequests  of 
money  to  be  laid  out  in  lands  in  Scotland,  (16  Yes.  330 ;  3 
Russ.  328) ;  or  Ireland,  (1  Ball  &  Beatty,  154) ;  or  the 
British  colonies,  (2  Mer.  141) ;  and  a  repeal  of  its  enact- 
ments has  also  been  made  by  various  acts  of  Parliament,  in 
&vonr  of  particular  charities  and  objects.    Thus,  gifts  of 
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United  Kingdom,  with  power  to  vary  the  invest- 
ment from  time  to  time  for  any  other  of  the  like 


land  to  the  goremors  of  Qneen  Anne's  bounty  are  authorized 
by  statnte  43  Geo.  3,  c.  107 ;  as  also  gifts  for  the  angment- 
ation,  under  certain  limitations,  of  church  lands,  by  statute 
43  Geo.  3,  c.  108 ;  gifts  to  the  British  Museum,  by  statute 
5  Geo.  4,  c.  39  ;  and  to  the  Bath  Infirmary,  by  statute  19 
Geo.  3,  c.  93. 

Hie  law  imposes  no  restriction  whatever  on  gifts  of  per-  Ab  to  bequests 
sonal  estate,  not  directed  to  be  laid  out  in  land,  to  any  legal  to  charity.  ' 
charitable  purpose ;  and  it  would  be  no  objection  that  such 
purpose  is  of  indefinite  duration.  Thus,  if  a  testator  be- 
queaths 1,000/.  Three  per  cent.  Consols,  to  the  vicar  of  A. 
for  the  time  Ibeing,  upon  trust  to  apply  the  dividends  thereof 
to  the  most  deserving  of  his  poor  parishioners  not  receiving 
parochial  relief,  from  year  to  year,  for  ever,  there  can  be  no 
doubt  of  the  validity  of  the  gift,  though  created  for  a  pur- 
pose capable  of  enduring  and  likely  to  endure  for  ages ;  and 
even  in  the  event  of  the  failure  of  the  objects,  the  testator's 
charitable  design  would  not  be  wholly  frustrated,  but  would 
be  executed  cypres,  imder  the  established  doctrine  that 
property  once  devoted  to  Charity  remains  so  devoted,  not- 
withstanding the  failure  of  its  particular  objects,  the  admin- 
istration devolving  upon  the  Lord  Chancellor,  either  as  the 
commissioner  of  the  crown,  or  as  the  head  of  the  Court  of 
Chancery.  Here  then  we  have  an  instance  of  a  perpetuity, 
not  only  tolerated  by  the  law,  but  the  object  of  its  special 
sanction  and  encouragement,  and  which,  it  is  clear,  would 
be  equally  extended  to  lands  conveyed  to  charitable  uses  by 
a  deed  enrolled  under  statute  9  Geo.  2,  c.  36. 

The  law  regulating  charitable  gifts  certainly  exhibits  a 
gingnlar  mixture  of  opposite  principles.  Impediments  are 
thrown  in  the  way  of  devoting  land  to  charitable  uses ;  but, 
if  those  impediments  are  overcome,  the  land  thus  appropri- 
ated ia  never  suffered  to  revert  to  the  donor  or  his  repre- 
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.inooMto    nature;  And  upon  further  trust  to  empower  my 

wife  fcr  life;  '  r  r  j 

said  wife  to  receiye  the  annual  produce  of  the  same 

sum  of  £ ,  or  the  investment  thereof,  during 

her  life;  and  after  her  decease,  then.  As  to  as  weU 

the  capital  as  the  annual  produce  thenceforth  to 

-capital  for   bccomc  duc,  In  TRUST  for  all  or  any  one  or  more 

2l[Sa»pobit;  ^^  ™y  children,  for  such  interest  or  interests,  in 

such  shares  and  in  such  manner,  as  my  said  wife, 

whether  covert  or  sole,  by  her  will,  or  any  codicil 

-  in  default    thereto,  shall  appoint,  and  in  default  of  appoint- 

iSSreSiue!  ™ent,  upou  the  trusts  hereinafter  declared  con- 

SS^itf  in   ceming  the  residue  of  my  personal  estate;  But  I 

tmtonaUen-  declare,  that  if,  during  the  life  of  my  said  wife, 

the  said  annual  produce,  or  any  part  thereof,  shall, 

by  any  means  whatever,  vest  in  or  become  payable 


sentatives  on  acoonnt  of  the  fiulure  of  the  charitable  objects, 
or  (which  is  still  stronger,)  even  on  accoont  of  the  donor's 
omission  originally  to  describe  the  objects  with  sufficient  de- 
nitiveness — circumstances,  which,  by  the  ordinary  nile  of 
oonstmction,  would  have  been  fatal  to  the  gift.  It  should  be 
observed,  that  though  a  gift  to  charity  will  be  sustained, 
notwithstanding  a  want  of  specification  of  objects,  yet  it 
must  be  distinctly  shewn  that  charity  is  the  intended  desti- 
nation ;  and  if  this  be  imcertain,  the  doctrine  in  question 
lends  no  support  to  the  intended  disposition,  as  in  the  case 
of  a  trust  for  such  charitable  or  other  purposes,  {Bllit  v. 
Selbjff  7  Sim.  352),  or  even  for  such  charitable  or  public 
purposes  as  A.  shall  appoint ;  {Vezey  y.  Jameson,  1  Sim.  & 
Stu.  69) ;  in  which  cases  the  testator  having  evinced  an  in- 
tention  to  create  a  trust,  but  without  any  definite  indication 
of  his  purpose,  the  beneficial  interest  in  the  property  is  un- 
disposed of. 
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to  any  other  person  or  persons  than  my  said  wife, 
then  the  trast  hereinbefore  contained  in  her  fa- 
vour shall,  as  to  the  annual  produce  which  shall 
so  Test  in  or  become  payable  to  any  other  person 
or  persons,  thenceforth  absolutely  cease;  and  the 
same  annual  produce  shall,  during  the  remamder 
of  her  life,  be  applied  in  the  same  manner  as  the 
same  would  be  applicable  if  she  were  dead,  with- 
out haying  exercised  the  power  of  appointment 
hereinbefore  giyen  to  her.     I  devise  all  the  real  DevUeofraai. 

and  bequest  of 

estate,  and  bequeath  the  residue  of  the  personal  raidueorper- 

•*  *  sonal  estate, 

estate,  to  which  I  shall  be  entitled  at  my  decease,  ^  trustees, 

'  J  '  upon  trust: 

unto  and  to  the  use  of  the  said  \trMtteB\^  their 
heirs,  executors,  administrators,  and  assigns,  re- 
spectively. Upon  trust  to  permit  my  said  wife,  — toMrmit 
so  long  as  she  shall  continue  my  widow  and  any  j^dowhood, 
son  of  mine  shall  be  under  the  age  of  twenty- °°  *'■**«» 
one  years,  or  any  daughter  of  mine  under  that 
age,   not  having  been  married,   to  carry  on  my 
business  of at aforesaid,  and  to  em- 
ploy for  that  purpose  such  part  of  my  real  and 
personal  estate  as  shall  constitute  the  capital  em- 
ployed therein  at  my  decease,  with  any  additional 
capital  which  my  said  trustees  shall  think  requi- 
site; and  also  to  permit  her,  during  the  same  pe-  -.andtooc- 
riod,  (whether  she  shall  carry  on  such  business  or  to^dweiiing^ 

VII  1        •  house,  &&; 

not)  to  have  the  occupation,  use,  and  enjoyment 
of  the  leasehold  messuage  or  tenement  wherein  I 
now  reside,  at aforesaid,  with  the  shop,  gar- 
den, and  appurtenances,  and  the  household  fur- 
niture,  implements,  and   utensils,   plate,  linen. 


334  CONCISE    FORMS 

china,  and  glass,  which  shall  be  in  or  about  the 
— traiteesto  samc  mcssuagc  and  premises  at  my  decease;  And 
taxmt  during  I  dedare  that  the  rent  and  taxes  payable  in  re- 

wliSe'toocup**  , 

^i<"i  spect  of  the  said  leasehold  premises  during  my 

wife's  occupation  thereof  shsil  be  paid  out  of  my 
estate,  but  she  shall  bear  the  expense  of  repairing 
the  same  premises,  and  insuring  the  same  and  my 

>-m  the  event  effects  therein,  against  fire;  And  in  case  my  said 

of  wiiiB'f  death  ^^  .     -^ 

or  marriage,   wife  shsll  die  or  marrv,  while  any  son  of  mine  shaU 

trustees  may  •'  ^ 

jjjjy  oa  be  under  the  age  of  twenty-one,  or  any  daughter 
of  mine  shall  be  under  that  age,  not  having  been 
married,  then  Upon  trust,  in  the  discretion  of 
my  said  trustees,  either  to  discontinue  the  said 
business,  or  to  carry  on  the  said  business,  or  cause 
the  same  to  be  carried  on  under  their  inspection 
and  control,  so  long  as  any  son  of  mine  shall  be 
under  the  age  of  twenty-one  years,  or  any  daughter 
of  mine  shall  be  under  that  age,  not  having  been 
married,  and  for  that  purpose  to  employ  as  capital 
any  part  of  my  real  or  personal  estate,  with  liberty, 
if  they  shall  think  fit,  to  permit  my  said  wife,  not- 
withstanding her  marriage,  to  continue  to  enjoy 
the  benefit  of  the  trust  hereinbefore  contained  in 
her  favour  during  widowhood,  subject  to  any  re- 
strictions or  modifications  which  they  shall  deem 

Subject  to      advisable;  And  subject  to  the  trusts  aforesaid.  As 

preriou* 

tnuu.toseii  to  my  said  real  and  residuary  personal   estate, 

and  convert  •'  .  . 

J^duay.      Upon  trust,  with  the  consent  in  writing  of  my 
JS?inv2t*'    said  wife,  while  she  shall  continue  my  widow,  and 
'*'^****^'       any  son  of  mine  shall  be  under  the  age  of  twenty- 
one  years,  or  any  daughter  of  mine  shall  be  under 
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that  age  not  haying  been  married,  and  afterwards, 
in  the  discretion  of  my  said  trustees,  to  sell  such 
real  estate  by  public  sale  or  private  contract,  to- 
gether or  in  parcels,  and  to  convert  and  get  in 
such  residuary  personal  estate;  And  upon  fur- 
ther TRUST,  with  such  consent  or  in  such  dis- 
cretion as  last  aforesaid,  to  invest  the  monies  to 
arise  under  the  trust  last  aforesaid,  in  the  names  . 
of  my  said  trustees,  in  or  upon  the  public  stocks, 
i^ds,  or  securities  of  the  United  Kingdom,  or  any 
real  securities  in  the  United  Kingdom,  and  vary 
the  investment  from  time  to  time  for  any  other  of 
the  like  nature;  And  upon  further  trust  to  —to permit 

wife,  during 

permit  my  said  wife  to  receive  the  yearly  produce  J^^^^^SS'v 
of  the  trust  fund  constituted  of  such  monies,  or  of  {Jy„!5?^' 

Dringing  up 

the  stocks,  funds,  or  securities  whereon  the  same  <*iw««>; 

shall  be  invested,  so  long  as  she  shall  continue  my 

widow  and  as  any  son  of  mine  shall  be  under  the 

age  of  twenty-one  years,  or  any  daughter  of  mine 

shall  be  under  that  age  not  having  been  married, 

she  thereout  maintaining,  clothing,  educating,  and 

bringing  up  my  sons  for  the  time  being  under 

the  age  of  twenty-one  years,  and  my  daughters 

for  the  time  being  under  that  age  not  having 

been  married;    And  after  the  determination  of 

the  trust  lastly  hereinbefore  contained,  then.  As 

to  the  same  trust  fund  and  the  yearly  produce 

thenceforth  to  accrue  due  for  the  same,  In  trust  —capital  for 

for  all  my  children  in  equal  shares;  and  if  any  of  equally,  with 

^  1  »  .?        benefit  of  ac- 

them^  being  a  son  or  sons,  shall  die  under  the  age  cru«r- 
of  twenty-one  years,  or  being  a  daughter  or  daugh- 
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ten,  shall  die  under  that  age  without  haviog  been 
married,  then  as  to  the  share  or  shares,  origbal 
and  accruing,  of  the  child  or  children  so  dying, 
In  trust  for  the  other  or  others  of  my  children, 
and,  if  more  than  one,  in  equal  shares;  but  if  no 
child  of  mine,  being  a  son,  shall  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  shall  attain 
that  age  or  be  married,  Then  upon  trust  to 
permit  my  said  wife  to  receive  the  yearly  produce 
of  the  said  trust  fund  during  her  life,  and  after 
her  decease.  In  trust  for  such  person  or  persons 
as  at  the  time  of  her  decease  would  be  my  next  of 
kin,  and  entitled  to  my  personal  estate  under  the 
statutes  for  the  distribution  of  the  personal  estate 
of  intestates,  if  I  were  to  die  immediately  alter 
her  decease  intestate  (6),  such  persons,  if  more 
than  one,  to  take  distributively  according  to  the 
Valuation  to  Said  Statutes.     I  direct  my  said  trustees,  within 

be  made  of 

redduaryes-  Calendar  months  after  my  decease,  to  cause 


tate. 


my  said  real  and  personal  estate  to  be  valued  by 
two  competent  valuers,  or,  if  such  valuers  shall 
disagree,  by  a  third  valuer,  to  be  named  by  them 
before  entering  upon  the  valuation,  as  their  urn- 
Power  to  ad-  pire.  I  DECLARE  that  it  shall  be  lawful  for  my 
dran^not-      trustees,  in  their   discretion,   either  durine  the 

withstanding  ® 

the  prior       contiuuance,  or  after  the  determination  of  the 

tnuta. 

Gifts  to  next  (d)  In  framing  ultimate  gifts  to  next  of  kin,  it  is  always 
of  importance  to  express  whether  it  is  to  embrace  the  per- 
sons answering  the  description  at  the  time  of  the  testator's 
decease,  or  when  the  gift  takes  effect  in  possession;  the 
point  haying  been  often  a  subject  of  dispute. 
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trusts  hereinbefore  contained  antecedent  to  the 

trust  in  favour  of  my  children^  to  raise  and  apply, 

in  or  towards  the  advancement  in  hfe  of  each  or 

any  cKild  of  mine,  by  apprenticing  such  child  to> 

any  trade  or  business,  or  otherwise,  any  part  or 

parts  of  his  or  her  share  of  my  trust  estate,  not> 

exceeding  in  the  whole  £ .     I  direct,  that,  sons  at  twen- 

^  ty-one«  and 

notwithstandinff  the  trusts  hereinbefore  contained,  daughters  at 

°  '  twenty-one  or 

antecedent  to  the  trust  in  favour  of  my  children,  J2J3'v^;;,^°of 

my  said  trustees  shall,  as  and  when,  during  the  ***®^**^**^' 

subsistence  of  all  or  any  of  such  antecedent  trusts, 

any  and  every  child  of  mine,  being  a  son,  shall 

attain  the  age  of  twenty-one  years,  or  being  a. 

daughter  shall  attain  that  age  or  be  married,  raise 

and  pay  to  such  child,  in  part  satisfaction  of  his 

or  her  share  of  my  trust  estate,  such  sum  as  shall 

amount,  or,  as  the  case  may  be,  shall  together 

with  the  money,  if  any,  previously  advanced  for 

the  benefit  of  such  child  under  the  provision  for 

advancement  hereinbefore  contained,  be  equal  to 

two  third  parts  in  value  of  the  original  share  of. 

such  child  of  my  said  trust-estate,  estimated  at 

the  surplus  of  the  valuation  hereinbefore  directed 

to  be  made,  after  deducting  the  amount  of  my 

debts,  funeral  and  testamentary  expenses,  and  the 

pecuniary  >  legacies  hereinbefore  bequeathed;  but —with  power 

r  J        G  -1  '  totruBteesto 

my  said  trustees  shall  be  at  hberty,  with  the  con-  «»t«i°  **»  , 

•^  ^  same  as  capi- 

sent  of  the  childfor  whom  such  sum  shall  be  raise-  ^^^  ^p^' 
able,  to  retain  the  same,  or  any  part  thereof,  to  »»«^- 
be  employed  as  capital  in,  carrying  on  my  said 
business,  and  allow  interest  thereon^  at  the  rate 

Q 
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of     •  per  cent,  per  aamui,  by  ludf-yeaily  psy- 

ProriiiooiiDr  meiits.     I  DscuiRB  tluil  it  sUI  be  fanpfol  for  mr 

ofchiunn     sttd  tmstees^  after  the  tmrt  heranbefove   con- 
ducing mi- 

Bority.  tained  far  psyment  to  my  said  wife  of  the  yearly 
prodnoe  of  my  said  trust  fund  sbaU  determine  by 
her  death  or  marriage,  and  thenceibrtli,  ao  long 
as  any  ehUd  of  mine,  being  a  scm,  shall  be  under 
the  age  of  twenty*one  years^  or  being  a  daughter 
shall  be  muier  that  age,  not  haying  been  married, 
to  apply  the  whole  or  any  part  of  the  yearly  pro- 
duee  of  the  same  trust  fund  for  the  common 
maintenance,  educationy  and  bringing  up  of  my 
son  or  sons  for  the  time  bmg  mid«r  that  age, 
not  baring  been  adyanoed  in  life  as  aforesaid,  and 
my  daughter  or  daughters  for  the  time  being 
undar  that  age,  not  having  been  married  or  ad« 
TSBoed  as  aforesaid ;  and  for  liiat  purpose,  m  the 
discretion  of  my  said  trustees,  to  suspend  the  pay- 
ment of  any  sum  or  sums  of  money  whidi  any 
child  or  children  shall,  under  the  prorision  lastly 
hereinbefore  contained,  have  become  entitled  to 

Power  totros-  reccive,  and  the  payment  of  interest  thereon.    I 

tea  to  niae  *    *^ 

money  by  Mie  0BCLA&I:  that  ut  shall  be  lawfiil  for  my  said  trus- 

or  moitgBge*  * 

tees,  notwithstanding  any  of  the  trusts  herein- 
before contained,  to  raise  any  money  which  shall 
be  requisite  to  answ»  the  defieiency,  if  any,  of 
my  personal  estate  not  hereinbefore  spedfieally 
bequeathed,  to  satisfy  my  debts,  and  funeral  and 
testamentary  expenses,  and  the  pecuniary  legacies 
hereinbefore  bequeathed,  or  to  answer  the  afore- 
said proTision  for  the  advancement  of  my  chikbreo. 
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or  the  aforesaid  provision  for  part  payment  of 
their  respective  shares,  by  seUing,  mortgaging,  or 
charging  my  real  and  personal  estate,  or  any  part 
or  parts  thereof,  or  by  all  or  any  of  those  means, 
in  such  manner  as  my  said  trustees  shall  think 
expedient.     I  declari:  that  my  said  trustees  Testators 

SODS  tohatv 

shall  not,  in  the  lifetime  of  any  son  or  sons  of  Hbertyofpn. 

''  emptlan  at  a 

mine,  who  shall  have  attained  the  age  of  twenty-  v«»«ation. 
one  years,  sell  my  real  estate,  or  any  part  thereof, 
until  the  same  shall  have  been  offered  by  my  said 
trustees,  in  writing  under  their  hands,   to  such 
son,  if  only  one,  or  to  such  sons,  if  more  than 
one,  successively,  according  to  the  priorities  ^ 
their  respective  births,  at  a  valuation  to  be  made 
by  two  valuers  named  by  my  said  trustees,  or  if 
such  valuers  shall  disagree,  then  to  be  made  by  a 
third  valuer,  to  be  named  by  them  belbre  they 
shall  enter  upon  llie  valuation,  as  their  umpire; 
nor  until  such  son  or  each  or  every  of  such  sons 
shall  have  refused  or  neglected  to  notify  in  writing, 
under  hb  hand,  to  my  said  trustees  his  accept- 
ance of  the  offer,  within  ten  days  after  the  making 
thereof;  but  no  purchaser  under  my  will  shall 
be  obliged  to  take  notice  of  this  direction.     I  de-  Power  to  truf- 
CLARE  that  the  receipts  of  my  said  trustees  to  diacfaargM. 
purchasers  and  others,  for  monies  paid  to  my 
said  trustees,  shall  be  sufficient  discharges  for  the 
same,  and  from  all  liability  to  see  to  the  applica* 
tion  thereof.    I  declare  that  no  purchaser  or  Purchaaen 
mortiraffee  shall  be  obliired  to  ascertain  the  ocemr-  gMtmt' £* 
rence  or  ezutence  of  any  event  or  purpose,  m  or  wrtainthe 

q2 
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proprtetyof   for  which  a  Sale,  mortgage,  or  charge  is  herein- 
before authorized  to  be  made,  nor  to  inquire  into 


Power  to 
tnuit0Mto 
oompound 
ddiCa,a& 


rAnother 


lonii] 


or  take  notice  of  anj  matter  connected  with  the 
propriety  or  r^;ularity  of  any  sale,  mortgage,  or 
charge.  I  empower  my  said  trustees  to  com- 
pound, or  albw  time,  or  accept  security,  real  or 
personal,  for  the  payment  of  debts  owing  to  my 
estate,  and  to  adjust  by  arbitration  or  otherwise 
disputes  in  relation  thereto,  or  in  relation  to  debts 
or  demands  against  my  estate;  [or,  I  empower 
my  said  trustees  to  pay  any  debts  owing  by  me 
or  claimed  as  due  from  me,  upon  any  eyidence 
which  they  shall  think  sufficient;  and  to  accept 
any  security,  real  or  personal,  for  any  debt  or 
debts  owing  to  me,  and  also  to  compromise  or 
compound  any  debt  or  debts  owing  to  me,  and  to 
allow  such  time  for  the  payment  thereof,  as  to 
them  shall  appear  reasonable,  and  to  adjust  and 
settle  my  partnership  accounts  and  concerns  with 
my  partner  [name],  and  which  it  is  my  wish 
should  be  settled  in  the  most  liberal  manner]; 

—to  give  ere-  And  I  also  empower  my  trustees  in  the  sale  and 
conversion  of  my  trust  estate,  and  also  in  the  con- 
duct and  management  of  my  trade  as  aforesaid,  to 

Deviieof      give  such  Credit  as  they  shall  think  proper.    I 

trust^tei.  DEVISE  to  the  Said  [timstees],  and  their  heirs,  all 
the  estates  which  may  happen  at  my  decease  to 
be  vested  in  me  as  mortgaigee  or  trustee,  subject 
to  the  equities  and  upon  the  trusts  affeqting  the 

Power  to  ap-  same  respectively.    And  in  case  my  said  trustees, 

point  trusteei.  t  ¥  ... 

or  either  of  them,  shall  die  in  my  lifetime*  or  shall 
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on  my  decease  renounce  the  trusts  of  my  will,  or 
in  case  any  trustee  for  the  time  being  of  my  will 
shall  die,  or  become  unwilling  or  unable  to  act,  or 
shall  cease  to  reside  in  England,  then  I  empower 
my  said  wife,  or  if  she  shall  be  dead,  then  the 
sundving  or  continuing  trustee;  or,  in  default  of 
any  such,  then  the  retiring  trustee,  or  the  execu- 
tors or  administrators,  or  any  or  either  of  the  exe- 
cutors or  administrators,  of  the  last  deceased  trus- 
tee, as  the  case  may  be,  by  any  writing  to  nomi- 
nate a  new  trustee  or  new  trustees,  for  the  purpose 
of  filling  such  vacancy  or  vacancies;  and  such  new 
trustee  or  new  trustees  shall  have  the  same  powers 
in  all  respects  as  the  trustees  hereby  appointed; 
And  I  direct  that  the  respective  trustees  for  the 
time  being  of  this  my  will  shall  be  responsible 
for  so  much  money  only  as  shall  come  to  their 
own  respective  hands,  and  that  they  shall  not  be 
answerable  for  involuntary  losses,  or  for  the  acts 
or  defaults  of  each  other,  and  particularly  that 
any  trustee  who  shall  pay  over  to  his  co-trustee, 
or  shall  do  or  concur  in  any  act  enabling  his  co- 
trustee to  receive  any  monies,  for  the  general  pur- 
poses of  my  will,  or  for  any  definite  purpose  au- 
thorized by  my  will,  shall  not  be  obliged  to  see  to 
the  due  application  thereof,  nor  shall  such  trustee 
be  subsequently  rendered  responsible  by  an  ex- 
press notice  or  intimation  of  the  actual  misappli- 
cation of  the  same  monies,  but  this  clause  shall 
not  restrict  the  power  of  any  trustee  to  require 
from  his  co-trustee  an  account  of  the  application 
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of  monies  in  his  hands,  or  to  insist  on  his  replac- 
ing monies  misapplied  by  him  (e).     And  I  em- 

Remarks  on        (e)  The  ordinary  indemnity  danses  luiTe  only  a  alight 
dannifying     effect  in  restiieCing  the  retponatbtlity  of  tmatoes ;  for  in- 
•tanoe,  if  an  eiecator  or  tmstee,  on  a  rqiresentation  by  his 
co-execotor  or  co-tnutee  that  money  ia  wanted  to  carry  on 
the  affairs  of  the  trust,  joins  in  a  power  of  attorney  for  the 
sale  of  stocky  or  in  the  reoonTeyance  of  a  mortgage,  and  per- 
mits the  proceeds  to  go  into  the  hands  of  the  latter,  tlie  con- 
curring executor  or  tmatee  wonld  not  be  <yacharged  from 
the  duty  of  seeing  to  the  due  applioation  of  the  mcMiey  by  a 
declaration  in  the  will  that  Ibe  trustees  shall  not  be  answer- 
able one  for  the  other,  but  each  for  his  own  receipt  and  de- 
foults  only,  or  couched  in  other  such  common-place  terms ; 
(see  Briee  r.  Stokeif  11  Yes.  319  i  Bone  ▼.  CooJt,  M'CleL. 
163 ;   3  Simons,  271) ;  the  trustee's  respoosibility  being 
considered  to  arise,  not  from  the  mere  junction  in  the  act  by 
wfaidi  the  money  was  placed  at  the  disposal  of  the  co- 
trustee, but  from  want  of  Tigilance  in  preventing  its  subse- 
quent misapplication,  from  which  the  clause  in  question  does 
not  profess  to  exempt  him.    In  short,  such  dauses  are 
viewed  as  part  of  the  formal  phraseology  of  the  will,  and 
not  as  indicating  any  special  intent&on  to  interfere  with  tiie 
rules  of  equity  which  regulate  the  rei^nsibiHty  of  tmstees. 
If  this  consideration  were  allowed  its  due  weight,  it  would 
greatly  alter  the  usual  mode  of  conducting  trust  affairs, 
which  is  for  one  trustee  to  assume  the  entire  or  principal 
management,  the  rest  taking  no  active  part,  but  concurring 
without  inquiry  in  the  execution  of  deeds  and  all  other  acts 
which  the  managing  trustee  sQggests  to  be  requisite  for  ena- 
bling him  to  proceed  in  the  execution  of  the  trusts.    When 
a  testator  intends  that  the  trust  business  shall  be  thus  ma- 
naged, it  seems  to  be  proper  that  he  should  render  tlie 
course  a  safe  one  to  the  less  active  trustee  by  a  special 
clause  of  indemnity ;  but  as  such  clauses  operate  to  shift 
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power  my  trustees  to  retain  and  allow  to  each 
other  the  costs  and  expenses  incurred  in  the  exe- 
cution of  the  trusts,  or  in  rektion  thereto.     I  ap-  Avpoiiitment 

oicxecuUMv. 

POINT  my  said  trustees  to  be  executors  of  my  will, 
and  I  appoint  my  said  wife,  (she  continuing  my 
widow),  and  trustees,  and  the  survivors  and  sur- 
vivor of  them  my  said  wife,  (she  continuing  my 
widow),  and  trustees,  to  be  guardians  or  guardian 
of  my  children  durmg  their  respective  minori- 
ties, and  I  revoke  all  former  and  other  wills.     In 

WITNESS  &C. 


the  loss  consequential  on  a  Inreadi  of  tinst  from  a  oo-trostee 
to  the  oettuii  que  iruti,  and  thereby  to  impair  the  security 
wising  from  a  piurality  of  trustees,  they  ought  not  to  be  hi- 
«erted  as  matter  of  course. 
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No.  XVI. 

Will  of  a  Married  Man,  engaged  in 
Trade  at  a  Builder,  ^c,  providing /or  a 
Wife  and  Children. — Real  and  Pereond 
Estates  vested  in  Trustees  for  Sale  and 
Conversion,  with  a  Power  to  raise  Money 
by  Mortgage  of  the  Real  Estate. — Income 
to  be  applied  in  Payment  of  an  Annuity  to 
Wife  during  Widowhood,  for  the  Support 
of  herself  and  Children — a  reduced  An- 
nuity ffr  Wife  on  Second  Marriage — 
after  her  Death  or  Marriage,  Annual 
AUawancesfor  Maintenance  of  Children 
— Surplus  to  accumulate  till  yotmgest 
Child  attains  Twenty^-one. — Ce^tcd  and 
Accumulations  to  Testator's  Children  and 
remoter  Issue  Hving  at  the  Deternnna- 
tion  of  the  Trust  for  Accumulation,  per 
stirpes;  if  none,  for  Testator's  Brothers 
and  Sisters. — Powers  to  Trustees  to  ad- 
vance Testator's  Children  before  the  Pe- 
riod of  Distribution — to  maintain  and  ad- 
vance remoter  Issue — to  purchase  Land, 
take  Building  Leases^  let  furnished  Lodg- 
ing-houses, and  grant  Leases — to  make 
Allotments  of  Real  Estate  to  Objects 
entitled    in     Distribution. — Provisions 
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relating  to  Teatatat^s  Trade. — Right  of 
Pre-emption  given  to  Teetator^s  Partner 
08  to  Share  of  Partnership  Bueinese — 
Powers  to  settle  Aecounte,  sell  Stock,  ^c, 
lend  Money  to  Testator's  Son  on  Bond, — 
Devise  of  Mortgage  and  Trust  Estates. 
— Powers  to  give  Receipts,  and  appoint 
Trustees. — Appointment  of  Execwtors 
and  Guardians^ 

1  HIS   IS   THE    LAST   WILL   AND  TESTAMENT  of 

me  [testator^ s  name,  i^c.].     I  bequeath  to  mVBeaaeitto 
dear -wife  [name']  all  the  fdrniture,  plate,  linen,  tuK,&c!!in' 
china,  glass,  pictures,  prints,  wines,  liquors,  fuel,  house!^' 
and  other  household  effects,  which  shall  at  my 

decease  be  in  or  about  my  dwelling-house  at , 

or  belong  to  my  establishment  there.    I  bequeath  pecuniarx  le. 
to  my  said  wife  the  sum  of  £200,  for  housekeep-  Stlxoate- 
ing,  to  be  paid  by  four  equal  instalments  at  the  able  by  instil. 
«nd  of  three,  six,  nine,  and  twelve  calendar  months 
after  my  decease.     I   direct  my  executors  to  Executors  to 
provide  my  wife  and  my  children,  and  the  wives  mourning  for 
of  such  of  my  sons  as  shall  be  married,  with  such  dren,  &c 
mourning  as  my  said  executors  shall  in  their  dis- 
cretion think  reasonable.     I  devise  the  freehold,  Devise  of  real 
copyhold,  and  leasehold  (h)  estates  to  which  I  tees,  upon 


(b)  The  Stat.  7  W.  4  &  1  Vict.  c.  26,  materially  affects  and  Leaseholds, 
alters  the  operation  of  a  general  devise.    For,  before  that  ^ioD»,  anT 
jrtatnte,  when  such  a  devise  was  intended  to  comprise  lease-  ^^^J^^SaS'ti 
holds,  it  was  necessary  that  they  should  be  expressly  men-  fj^^^j^^ 

q3  '""^ 
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tnirt  to  aeii,   shall  be  entitled  at  my  decease^  with  their  appnr- 
money  by      teiuiiceSi  nnto  and  to  the  nse  af  [Kamea  ^c,  of 
thepurpowi  tnuieeB],  their  heirs,  executors,  administrators, 
my  require,  ^q  j  assigns,  socording  to  the  nature  thereoi  re- 
spectiyelj,  Upon  tnist,  when  and  as  my  said  trus- 
tees, in  order  to  effectuate  any  of  the  purposes  of 
my  will,  or  with  a  view  to  the  adrantage  of  my 
estate,  or  the  more  conyenient  division  thereof 
among  the  persons  entitled  thereto,  shall  in  their 


tionedy  as  it  woi^  not  otherwifle  have  extended  to  them, 
QnlesB  the  testator,  when  he  made  his  will,  had  no  freeholds 
to  which  the  devise  could  apply.  (Rose  ▼.  Bartlettj  Cro. 
Car.  292;  Thompsm  ▼.  Lady  Lawley,  2  Bos.  &  Pol.  303; 
Weigall  v.  Br<me,  6  Sim.  99).  Now,  howeyer,  by  soch  b 
devise,  leasehold  lands  wiU  pass,  provided  the  words  would 
have  been  sufficient  to  describe  them,  if  the  testator  had  not 
posaessed  freehold  hind,  (unless  a  contrary  intention  appear 
from  the  wiU)— 88.  26,  27.  And,  by  the  hist  of  these  sec- 
tions, the  fturther  operation  is  attributed  to  such  a  devise, 
of  comprising  and  disposing  of,  by  way  of  execution  of  8 
power,  all  lands  to  which  the  description  shall  ertend, 
which  the  testator  has  power  to  appoint  in  any  manner  be 
thinks  proper.     (See  also  the  general  observations  on  the 

statute,  ante^  p.  17). 

Reversions  and  remainders  in  fee  also  pass  nnder  such 
devises  without  specification,  unless  the  inapplicability  of 
some  of  the  limitations  in  the  devise  raises  an  argument  for 
their  exclusion  therefrom ;  but  it  is  the  inclination  of  the 
modem  cases  to  treat  this  ground  of  exclusion  with  less  at- 
tention than  it  formerly  received.  {Church  ▼.  Mumdy,  15 
Ves.  393 ;  Doe  v.  Bartle^  5  Bam.  &  Aid.  492 ;  see  also 
Doe  V.  Weatherhyj  11  East,  322;  Do9  v.  Fimieky  1  Ban. 
&  Addlph.  186). 
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discretioii  find  it  necessary  (ht  expedient  so  to  do, 
to  sell  my  said  estates  or  any  part  thereof,  toge* 
ther  or  in  parcels,  by  public  auction  or  private 
contract,  or  to  raise  money  by  mortgaging  in  fee, 
or  for  years,  or  by  charging  my  said  estates  or 
any  part  thereof,  and  to  do  all  acts  requisite  for 
effecting  or  facilitating  any  sale,  mortgage,  or 
charse,  pursuant  to  this  trust.     I  bequeath  the  Bequest  of 

residue  of 

residue  of  the  personal  estate  and  effects  (c)  ofp«n<»aia- 

^  ^  ^         Utetotrus- 

CTery  kind,  to  which  I  shall  be  entitled  at  my  de-  *f?^V'**" 

</  '  *  trust  to  oon- 

cease,  unto  the  said  [^rw^ee*],  their  executors,  ad-  ja<"»dget 
ministrators,  and  assigns.  Upon  trust  to  convert 
into  money,  get  in,  and  receive  so  much  thereof 
as  shall  not  consist  of  ready  money  or  of  such 

(e)  It  is  oommon,  in  residuary  daases  in  wills,  to  find,  in  inexpediency 

of  associating 
addition  to  the  general  words  here  used,  a  long  enumerati<Hi  particular 

of  particulars  of  which  the  personal  estate  then  actually  did  wwdf  of  de- 
or  may  be  supposed  to  consist.  Of  all  kinds  of  verbosity  ■^'^Pt'on. 
this  seems  to  be  the  most  inexpedient,  if  not  pernicious ; 
for  if  these  words  are  not  absolutely  nugatory,  (which  they 
generally  are),  their  effect  is  to  restrict  the  more  com- 
prehensive words  by  which  tiiey  are  usually  succeeded. 
Such  particularity  also  sometimes  gives  rise  to  another  ques- 
tion, namely,  whether  the  residuary  legatee  is  not  to  stand  in 
the  ^BiYOured  position  of  a  specific  legatee,  in  regard  to  the 
enumerated  articles  (m(2tf  oit/e,  p.  42,  n.  (n)) ;  and  such  ques- 
tion becomes  especially  important  where  there  is  a  deficiency 
of  assets  to  pay  all  the  debts  and  legacies.  It  ought  always 
to  be  prevented  by  unequivocal  expression  of  intention,  where 
the  residuary  legatee  is  to  take  any  of  the  personal  property 
in  the  character  of  a  specific  legatee,  and  by  firaming  the  re- 
siduary bequest  in  the  ordinary  general  and  comprehensive 
Umgoage,  where  he  is  not. 
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inYestinents  in  stocks,  fiinds»  or  secoiities,  (whe- 
ther of  the  description  contemplated  by  the  tmst 
for  inyestment  hereinafter  contained,  or  not),  as 
my  said  tnistees  shall  think  it  desirable  to  con- 
tinue. And  I  direct  my  said  trustees  to  receive 
the  money  to  arise  from  my  said  residuary  per- 
sonal estate,  and  stand  possessed  thereof,  together 
with  the  stocks,  funds,  and  securities,  to  be  con- 
tinued as  last  aforesaid,  upon  the  trusts  herein- 
Tnistees  to  after  dcckred  concerning  the  same.  And  as  to 
produoeof     the  mouics  to  arise  from  the  execution  of  the 

ml  and  per- 

•onai  estate-  trusts  hereinbefore  contained  conoemms  my  real 

power  to  vary  ^        '' 

exi«3Sig  to  ®****®s  *^^  residuary  personal  estate,  and  not  pre- 

JSte?aue^  ^cutly  applicable  to  the  purposes  of  my  will,.  I  di- 

tator'8  death,  yg^^  my  gujjj  trustees  to  iuvest  the  same  in  their 

names,  in  or  upon  any  of  the  public  stocks,  funds, 

or  securities  of  the  United  Kingdom,  or  any  real 

securities  in  the  United  Eiingdom;  and  I  authorize 

them  to  vary  and  transpose  at  their  discretion,  as 

well  the  stocks,  funds,  and  securities  whereon  suck 

iuTCstment  shall  be  made,  as  any  stocks,^  funds,  or 

securities  which  shall  at  my  decease  compose  part 

of  my  personal  estate,  for  any  other  stocks,  funds, 

or  securities  of  the  description  contemplated  by 

Trusts  of  the  the  preceding  direction.     I  declare  that  aU  the 

afigr^ate  r  o 

fund  arising    trust  mouics,  stocks,  funds,  aud  secimties  afore- 

fhim  thereid 

^personal  ^y^^  gjjall  foHu  an  a^rcgatc  fund,  and  be  held 
— toTiayan-    upou  the  trusts  followiug,  uamelv.  Upon  trust, 

nuitytowife      *  *     i  » 

durtag  wi-      in  the  first  place,  out  of  the  annual  produce 

do^rhood,  she  r         '  r 

^*"theSJ8-  ^'^^^^i  ^  xdiAe  an  annuity  of  £ ,  and  pay 

n^Bct^ tius-  *^®  ^*^™®  *®  ™y  ®*^^  ^^  during  her  life,  if  she 
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shall  continue  mj  widow,  she  maintaining,  edu- teennayap- 
c^ting,  and  hiinging  up,  to  the  satisfaction  of  mj  annuity  for 
said  trustees,  my  son  or  sons  for  the  time  being 
under  the  age  of  twenty-one  years,  and  my  daugh- 
ter or  daughters  for  the  time  being  under  that  age, 
not  haying  been  married;  but  if  she  shall  fail  so  to 
do,  I  authorize  my  said  trustees,  in  their  discretion, 
to  retain  and  appropriate  for  that  purpose  so  much 
of  the  said  annuity  as  they  shall  think  expedient, 
and  to  pay  the  residue  to  my  said  wife  for  her  own 
support  and  maintenance.     But  if  my  said  wife  —to  iwy  to 

**  •'  wife  marrying 

shall  marry  agam,  then  Upon  trust,  to  raise  and  J^^*^'^ 

pay  to  her  an  annuity  of  £ only,  during  the  ^SeuL*^' 

remainder  of  her  life,  for  her  separate  use,  indepen- 
dently of  any  and  eyery  husband  with  whom  she  may 
intermarry,  and  without  power  of  anticipation  (cQ. 
And  after  the  decease  or  marriage  of  my  said  wife  to  -<o  apply, 
raise  and  apply,  in  or  towards  the  maintenance,  edu-  ^JJJ^y^"" 
cation,  and  bringing  up  of  each  son  of  mine  who  ^^*fo*"°''' 
shall  be  under  the  age  of  twenty-one  years,  and  each  S^ikbrmf 
daughter  of  mine  who  shall  be  under  that  age  not  J^'d^esr 

haying  been  married,  the  yearly  sum  of  £ ,  till 

the  age  of years,  the  yearly  sum  of  £ 

from  the  age  of to years,  and  thence- 

(d)  The  wife  might  avoid  this  restriction  by  assigning  the  Unalienable 
annuity  while  discovert,  {ante,  p.  160)  ;  to  prevent  which,  ried  watma^' 
however,  it  might  be  made  to  cease  in  the  event  of  her 
doing  so,  hj  a  clause  to  the  following  effect:  **  And  I  de- 
clare that,  in  case  she,  my  said  wife,  while  sole  and  dis- 
covert, shaU  attempt  to  alien  or  charge  the  said  annuity  or 
any  part  thereof,  the  same  annuity  shall  whoUy  cease." 
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forth  the  yesrly  sum  of  £  ,  in  sattt  manner 
as  my  said  trostees  shall  in  their  discretion 
think  fit.    And  I  direct   the  said   annuity  of 

£ to  he  paid  quarterly,  dear  of  all  dednc- 

tions,  with  a  proportional  part  thereof  np  to  the 
decease  or  marriage  of  my  said  wife,  and  the 
first  portion  to  hecome  payable  at  the  end  of  three 
calendar  months  next  after  my  decease,  and  the 

first  payment  of  the  said  annuity  of  £ ,  and 

of  the  said  yearly  sum  for  maintenance,   to  be 

made  at  the  end  of  three  calendar  months  next 

after  the  marriage  or  decease  of  my  said  wife, 

-^oaceumu-  And  upou  further  trust  (e),  to  invest  in  the  names 

late  the  fur-  ^  ^  ^ 

Aocumul*-  (^)  1*^  prospective  aociimiilation  of  income  is  restxained 

^°^^  by  the  Stat.  39  &  40  Geo.  3,  c.  98,  (usuaUy  caUed  Lord 

^^'^'^i'*^      Loiurhboroiurh'fl  act,  after  its  framer,  or  the  Thellusson  act. 

Stat.  3D  &  40 

Gea  3,  c.  86.  in  reference  to  the  gentleman  whose  extraordinary  will  sup- 
plied occasion  for  its  enactment).  After  reciting  the  expe- 
diency of  subjecting  to  restrictions  all  dispositions  of  real  or 
personal  estates,  whereby  the  profits  and  produce  thereof 
are  directed  to  be  accumulated,  and  the  beneficial  enjoyment 
thereof  is  postponed,  the  statute  enacts,  ''  that  no  person  or 
persons  shall,  by  any  deed  or  deeds,  surrender  or  surren- 
ders, Vfill,  codicil f  or  othertoise  soever f  settle  or  dispose  of 
any  real  or  personal  property  ^  so  and  in  such  manner  that 
the  rents  f  issueSf  profits,  or  produce  thereof,  shall  be  wholly 
or  partially  accumulated  for  any  longer  term  than,  the  life 
or  lives  qfany  such  grantor  or  grantors,  settler  or  settlers, 
OK,  the  term  qf  twenty^one  years  from  the  death  of  any 
such  grantor,  settler,  devisor,  or  testate,  or,  during  the  mi- 
nority or  respective  minorities  qf  any  person  or  persons  who 
shall  be  living,  or  in  ventre  sam^re  at  the  time  of  the  death 
qf  such  grantor,  devisor,  or  testator,  ob,  during  the 
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of  my  aaid  trustees  the  surplus  wbich,  after  satis-  piuitBeouM 
fying  the  said  annuities  and  all  expenses  incident  oaeycui 


nority  or  respective  minorities  oniy  of  any  person  or  persons 
who,  under  the  uses  or  trusts  of  the  deed,  surrender,  will, 
or  other  assurances  directing  such  accumulations,  would  for 
the  time  being,  if  of  full  age,  be  entitled  unto  the  rents, 
issues,  and  profits,  or  the  interest,  dividends,  or  annual 
produce  so  directed  to  be  accumulated ;  and  in  every  case 
where  any  accumulation  shall  be  directed  otherwise  than  as 
aforesaid,  such  direction  shall  be  null  and  void,  and  the 
rents,  issues,  profits,  and  produce  of  such  property  so  di- 
rected to  be  accumulated  shall,  so  long  as  the  same  shall  be 
directed  to  be  accumulated  contrary  to  the  provisions  of 
this  act,  go  to  and  be  received  by  such  person  or  persons 
as  would  have  been  entitled  thereto  if  such  accumulation 
had  not  been  directed/'  By  sect.  3,  the  act  is  not  to  extend 
to  **  any  provision  for  payment  of  debts  of  any  grantor, 
settler,  or  devisor,  or  other  person  or  persons,  or  to  any  pro- 
vision for  raising  portions  for  any  child  or  children  of  any 
grantor,  settler,  or  devisor,  or  any  child  or  children  of  any 
person  taking  any  interest  under  any  such  conveyance,  set- 
tlement, or  devise,  or  to  any  direction  touching  the  produce 
qf  timber  or  wood  upon  any  lands  or  tenements."  By  sect. 
4,  "  the  act  is  not  to  extend  to  dispositions  respecting  heri- 
table property  in  Scotland." 

If  the  allowed  term  is  exceeded,  the  accumulation  is  ne- 
vertheless good  pro  tanto.   (9  Ves.  127 ;  12  Yes.  295 ;    4 
Russ.  403).     Implied,  no  less  than  express  trusts,  of  course 
are  within  the  statute.    Thus,  by  way  of  illustrating  both 
these  positions,  suppose  a  testator  to  give  his  real  and  per- 
sonal  estate  to  such  of  the  children  of  A.  as  shall  attain  the 
age  of  twenty-one  years : — ^This  would  create  an  implied  obwrvadons 
accumulating  trust  until  the  vesting  of  the  gift,  and  which,  f^  aocumu- 
if  A.  had  no  child  at  the  testator's  decease,  would  exceed  the  **^*<»- 
allowed  limit ;  and  the  effect  would  be,  that  for  twenty-one 
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ftom  tMto-  to  the  execution  of  the  trusts  hereby  created,  shall 

tot's  d«th,  .  . 

if  any  child  from  time  to  time  remain  in  their  hands  of  the 


yean  the  accnmiilation  would  proceed  under  the  anthority 
of  the  statute ;  and  from  that  period  until  the  Testing,  the 
income  of  the  realty  would  go  to  the  testator's  heir  as  real 
estate  undisposed  of,  and  the  income  of  the  personalty  to 
the  next  of  kin,  as  personal  estate  undisposed  of.  And 
where  a  testator  creates  a  charge  which  has  the  effect  of 
carrying  on  accumulation  for  a  period  exceeding  the  statu- 
tory limit,  it  will  be  pro  tanto  void,  though  the  testator  has 
not  in  terms  directed  that  the  income  shall  accumulate. 
(Shaw  y.  Rhodes,  1  Myl.  &  Cr.  135). 

A  trust  for  accumulation,  however  short,  will  be  void, 
unless  it  falls  within  twenty-one  years  from  the  testator's 
decease,  or  constitutes  one  of  the  altematiYe  purposes  or 
periods  of  accumulation  allowed  by  the  statute.  For  in- 
stance, if  a  testator  should  give  his  real  and  personal  estate 
to  A.  for  life,  and  then  to  such  of  the  children  of  B.  as 
during  the  life  of  A.,  or  afterwards,  should  attain  the  age  of 
twenty-one  years,  accumulation  would  not  be  allowed  for 
twenty-one  years  from  the  decease  of  A.,  but  only  for  so 
much,  if  any,  of  the  term  of  twenty-one  years,  computed 
from  the  testator's  decease,  as  should  happen  to  be  un- 
expired at  A.'s  decease. 

It  will  be  observed  that  the  act  authorizes  accumulation 
during  the  minority  of  any  person,  who,  under  the  uses  or 
trusts,  would,  if  of  full  age,  be  entitled  to  the  rents,  &c. ; 
which  clause  has  been  decided  not  to  extend  to  a  trust  for 
«4V»n'""^*^"g  income  during  the  minority  of  an  unborn  per- 
son, to  whom,  at  majority,  the  original  fund  and  the  accu- 
mulations are  given.  (Haley  v.  BannUter,  4  Madd.  275). 
In  this  case  the  testator  had  directed  certain  sums  of  stock 
in  the  public  funds  to  be  purchased  by  his  executors,  and 
the  dividends  accumulated  until  one  of  the  children  of  his 
daughter,  bom  or  to  be  bom,  should  attain  the  age  of 
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yearly  produce  of  the  said  fiind,  in  or  upon  such  ■haiiooatinue 
stocks,  funds,  or  securities  as  are  specified  in  the 


twenty-one,  when  the  whole  was  to  be  transferred  to  such 
child  and  any  other  child  or  children  who  might  be  then 
living.  The  will  contained  a  residuary  clause.  Sir  /. 
Leachy  v.  C.  said — '*  The  statute  prevents  an  accumulation 
of  interest  during  the  minority  of  an  unborn  child ;  but  as 
to  the  principal  the  law  remains  as  before  the  statute.  The 
excess  of  accumulation,  prohibited  by  the  statute,  would 
form  part  of  the  residue." 

It  is  to  be  inferred  from  his  Honor's  judgment,  that  he  Remarks 
considered  the  clause  in  question  only  to  extend  to  that  ac-  BanniHer, 
cumulation  which  is  necessarily  consequent  on  the  disability 
of  infancy ;  in  other  words,  that  the  legislature  merely  de- 
signed to  preserve  to  a  minor  the  income  arising  frt)m  pro- 
perty actually  vested  in  him,  which  the  law  lays  up  for  the 
enjoyment  of  his  maturer  age.  Supposing  this  to  be  all 
that  was  meant,  certainly  a  most  singular  and  ill-chosen 
form  of  words  has  been  employed  to  express  it.  More  con- 
fidence would  be  placed  in  the  decision,  if  it  had  appeared 
that  the  precise  language  of  the  enactment  had  been  distinct- 
ly presented  to  the  attention  of  the  learned  Judge. 

Questions  frequently  arise  respecting  the  destination  of 
the  income  which  the  statute  releases  frt>m  accumulation, 
as  to  which  the  cases  seem  to  establish  the  following  dis- 
tinction : — That  where  the  property  is,  in  the  first  instance, 
actOally  disposed  of  in  terms  which  would,  if  the  testator 
had  stopped  there,  have  entitled  the  devisee  or  legatee  to 
the  immediate  income,  and  the  testator  then  proceeds  to 
engraft  on  such  disposition  an  accumulating  trust,  which 
wholly  or  partially  fiiils  on  account  of  its  taking  too  wide  a 
range ;  the  statute,  by  discharging  the  property  from  the 
superadded  trust,  has  the  effect  of  entitling  the  devisee  or 
legatee  to  the  immediate  income  in  the  same  manner  as 
if  the  prior  gift  had  stood  alone.    {Trickey  v.  Trickeyt  3 
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difecticm  for  inyestment  hereinbefore  ooiitained, 
with  the  same  power  of  transposition  as  accom- 
panies such  direction,  and  by  similar  inyeatments 
to  aocomnkte  at  compound  interest  the  income  of 
the  said  aggregate  fund,  for  the  term  of  twenty- 
one  years  from  my  death,  if  any  child  of  mine 
shall  so  long  live,  and  be  under  the  age  of  twenty- 
waeSm^iiSA  ^^^  7©*™-  I  DIRECT  my  trustccs,  on  the  deter- 
'^*°^-  mination  of  the  said  term  of  twenty-one  years, 

determinable  as  aforesaid,  (whidi  determination  is 


Myl.  &  Kee.  560).  Where,  on  the  other  faaad,  the  gift  in 
questioii  is  ulterior  to,  and  is  made  to  take  effect  on  tk 
expiration  of  the  accnmnlating  tmat,  the  lesnit  is  different, 
the  gift  being  then  considered  not  as  intended  to  take  eflfoet 
in  pofseasion  on  the  deternunation  by  cny  means  of  sodi 
tmst,  but  as  involying  an  absolute  pottponement  of  posM8> 
rion  until  its  expected  determination  (for  the  testator  of 
course  supposes  the  trust  for  accumulation  to  be  valid); 
and  in  sudi  case  the  act,  while  it  wholly  or  jiaTtially  dis- 
appoints the  testator's  purpose,  so  fbr  as  it  respects  tlie  in* 
termediate  destination  of  tiie  income,  does  not,  by  aooek* 
rating  the  ulterior  gift,  unnecessBrily  interfere  with  his  tes- 
tamentary scheme,  but  leares  such  gift  to  take  effect  in  the 
same  manner  as  if  (he  accumulation  had  been  valid.  (CVw- 
iey  T.  Crawley,  7  Sim.  42 ;  0*Neil  t.  Luoae,  2  Kee.  213; 
MaedoniddY.  Byree,  Id.  276;  Eyrer,  Miarsden,  Id.  564; 
S.  C,  4  Myl.  &  Cr.  231).  And  it  seems  tiut  in  sncha 
case  the  costs  of  the  suit  for  ascertaining  the  ^^f^natiM 
of  tiie  fund  in  question  must  fall  upon  the  testator's  general 
estate ;  and  it  is  not  proper  to  tiurow  tliem  ez^usively  upoo 
the  fund  which  is  released  from  the  aocunulating  trust  sad 
becomes  thereby  undisposed  of,  whidi  ought  to  bear  its  pro- 
portion of  such  costs  and  no  mora.  (Ibid,), 
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heremaftier  lefierred  to  as  the  period  of  distrilm- 
tion),  to  stand  possessed  of  the  said  aggregate  fiind, 
with  the  accomiilatioiis  thereof,  hot  suhject  to  sudi 
of  the  principal  trusts  hereinbefore  contained  ante- 
rior to  &e  trnst  for  accnmnlation,  as  shall  be  then 
subsisting,  In  trust  for  my  child  or  children  living  —for  children 
at  the  period  of  distribution,  and  the  issue  then  ing  at  the  pe- 

\  riodofdistri- 

living  of  my  child  or  children  djing  before  ^^^^!^i^  n 
period,  such  objects  to  take  as  tenants  in  common  of  trust  for 


gtir. 


according  to  the  stocks,  and  not  to  the  number  ^^^'^^^e^ 
of  individuals  composing  the  dass;  the  shares  of  ^^^^een 
children  to  be  pud  immediately,  and  the  shares  ^utedM 
of  other  issue,  being  males,  at  the  age  of  twenty-  stocka^equai; 
one  years,  or  being  females,  at  that  age  or  mar- 
riage; And  I  direct  that  the  shares,  original  and 
accruing,  of  male  issue  dying  under  that  age,  and 
female  issue  dying  under  that  age  without  having 
been  married,  shall  accrue  to  the  other,  or  to  and 
among  the  others,  of  the  objects  of  the  trust  lastly 
hereinbefore  contained,  to  take  in  manner  pre- 
scribed by  such  trust,  except  that  the  other  issue 
of  the  parent  from  whom  the  issue  so  dying  pro- 
ceeded shall  be  preferably  entitled  to  the  benefit 
of  such  accruer,  so  as  to  maintain  equality  of  dis- 
tribution among  the  stocks;  But  if  there  shall  be  —if  no  object 

of  the  praDBd- 

no  object  of  the  same  trust,  or  if  no  such  object  ingtnut^then 

''  ,  ^        for  testator's 

shall  become  entitled  to  an  absolutely  vested  in-  Jjjjf"jj^ 
terest,  then  as  to  the  said  trust  fund.  Upon  trust  ^^ 
to  divide  the  same  equally  between  my  brothers 
and  sisters,  [naimes]^  who  shall  be  deemed  to  haye 
vested  interests  in  their  respective  shares  on  my 
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Pomtoai).  decease.     Provided  always,  that  it  shall  be  kwfbl 

ply  a  liiiiitsd    ^  , 

■^»*jr^   for  my  said  trostees,  at  any  time  or  times  before 


ofS^i^!^  the  period  of  distribution,  to  apply  out  of  the  said 
trast  fund  any  sum  or  smns  of  money  not  exceeding 
in  the  whole  £ ,  in  or  towards  the  establish- 
ment of  each  or  any  son  of  mine  in  any  trade  or 
business  to  be  approved  of  by  my  said  trustees,  or 
his  advancement  in  the  world  in  any  other  manner 
which  may  appear  to  them  expedient;  and  also  to 
advance  to  each  daughter  of  mine,  who  shall 
marry  with  their  previous  approbation,  in  writing, 
the  sum  of  £ on  such  her  marriage  (/). 


Ai  toooodi-  (/)  By  the  civil  law  oonditions  restraining  marriage  were 
ii^mur^e.'  absolutely  Yoid,  and  marriage  generally  was  a  sufficient  com- 
pliance with  a  condition  requiring  marriage  with  consent, 
with  a  designated  individual,  or  under  certedn  other  pre- 
scribed circumstances.  (Godolph.  Orph.  Leg.  p.  3,  c.  17). 
Our  law  has  not  evinced  the  same  impatience  of  nuptial  re- 
strictions ;  for  it  is  clear,  that  a  condition  inhibiting  mar- 
riage until  majority,  or  any  other  reasonable  age,  or  requiring 
consent,  or  restraining  marriage  with  any  particular  indi- 
vidual, and  in  the  case  of  a  widow  even  a  general  restraint, 
is  lawful.     (See  Scott  v.  Tyler,  2  B.  C.  C.  488). 

Efficacy  of  a        The  law  of  England,  however,  has  admitted  the  principle 

gift  over  In        « 

rendering  a     of  the  civil  law  to  this  extent,  that  it  treats  as  nugatory  a 

ask  conqoit'  condition  to  ask  consent,  unless  accompanied  by  a  bequest 
eiRctlve.  ^^^^  j^  default.  {Bellans  v.  Ermine,  1  Ch.  Cas.  22 ;  Atton 
V.  Aston,  2  Vem.  452 ;  Semphill  v.  Bayley,  Prec.  Chan. 
562 ;  Wheeler  v.  Bingham,  3  Atk.  364;  Clarke  v.  Parker, 
19  Yes.  14).  And  a  residuary  bequest  is  not  considered 
such  a  bequest  over ;  (Semphill  v.  Bayley,  Pre.  Ch.  562 ; 
Pagett  v.  Heywood,  cit.  1  Atk.  378 ;  Scott  v.  Tyler,  2  B. 
C.  C.  431);  unless  there  be  an  express  direction  that  the 
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And  I  declare  that  the  sums  to  be  advanced  to 
my  said  sons  and  daughters  as  aforesaid,  shall  be 


forfeited  legacy  shall  fall  into  the  residue.     (Wheeler  v. 
Bingham,  3  Atk.  362 ;   Lloyd  ?.  Branton,  3  Mer.  108). 
And  the  doctrine  applies  no  less  to  conditions  precedent 
than  to  conditions  subsequent ;  or,  in  other  words,  it  applies 
as  well  where  the  marrying  with  consent  is  to  precede  the 
vesting,  as  where  the  marrying  without  consent  is  made  to 
divest  a  legacy  antecedently  vested.     Hence  a  bequest  to  a 
person,  if  or  in  case  she  shall  marry  with  the  consent  of  A., 
would  entitle  her  to' the  legacy  on  marriage,  though  without 
consent,  but  not  without  marriage  at  all ;  for  it  is  to  be  ob- 
served, that  the  doctrine  in  question  dispenses  with  the  con- 
sent only,  and  not  with  the  marriage ;  so  that  a  legatee  un- 
married cannot  claim  any  benefit  to  which  the  testator  has 
annexed  the  condition  of  marr3^ing  with  consent.     (Garbet 
V.  Hiltorif  1  Atk.  381).    The  doctrine  admits,  however,  of 
the  three  foUowfaig  material  exceptions: — 1st,  Where  the  instances  of 
legatee  takes  an  alternative  legacy,  t.  e,  a  legacy  in  the  ^JlSring*™!!^ 
event  of  not  marrying  with  consent.     {Creagh  v.  Wilson,  rSure^bda?" 
2  Vem.  573  ;  Gillet  v.  Wray,  1  P.  W.  284 ;  Reynish  v.  ^^^"^^ 
Martin,  3  Atk.  330).     2ndly,  Where  marriage  with  con-  over, 
sent  is  only  one  of  several  events,  on  the  happening  of  which, 
the  legatee  will  be  entitled  to  the  legacy  In  question ;  as 
where  it  is  given  on  the  attainment  of  a  particular  age  or 
marriage  with  consent,  which  shall  first  happen;   (Hem- 
mings  v.  Munckley,  1  B.  C.  C.  314 ;  S.  C,  1  Cox,  39)  ;  or 
on  attaining  a  particular  age  unmarried,  or  marrying  with 
consent  before  such  age.  (Scott  v.  Tyler,  2  B.  C.  C.  431*). 
In  the  fom^er  of  the  cited  cases,  a  legatee  dying  before  the 
specified  age,  without  having  been  married,  and,  in  the  lat- 
ter, a  legatee  marrying  before  such  age,  without  consent, 


*  This  is  a  leading  case,  and  the  arguments  of  the  able 
ooansel  engaged  in  it  contain  the  whole  law  on  the  subject. 
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taken  in  part  satnifaction  of  the  shares  to  which 
they  or  their  issue  may  respectiyely  hecome  en- 


was  hdd  not  to  be  entitled.  And  where  a  legacy  was  giren 
to  A.  to  be  paid  at  twenty-one,  in  case  she  attained  that 
age,  or  upon  her  marriage,  prorided  she  married  with  the 
ooosent  of  the  executors,  and  not  otherwise ;  the  legatee, 
marrying  without  consent  mider  twenty-one,  was  held  not 
to  be  entitled  to  chdm  payment  of  the  I^acy  during  mino- 
rity, though  the  required  consent  had  become  impossible  by 
the  act  of  God,  the  only  executor  who  had  proved  the  wili 
being  dead.  {Knight  y.  Cdmervn,  14  Yes.  389).  The  3rd 
and  last  instance  of  exception  to  the  rule,  that  marriage 
conditions  requiring  consent  are  in  terrorem  only,  is  where 
they  are  confined  to  marriage  during  minority.  (Stackpok 
T.  Beaumont,  3  Yes.  89).  In  these  several  excepted  in- 
stances the  legatee  must  strictly  comply  with  the  condition 
which  the  testator  has  annexed  to  his  bounty,  even  though 
there  be  no  bequest  over  m  defoult. 
Maffiafleeon  It  is  satisfactory  to  find  that  the  numerous  and  refined 
ferenoetonM  distinctions  respecting  marriage  conditions,  which  have  ob- 
^"''^  tained  in  regard  to  personal  legacies,  have  not  been  applied 

to  devises  of  real  estate,  including  under  this  denominatioQ 
pecuniary  charges  on  land ;  and,  therefore,  it  may  happen 
tiiat  a  sum  of  money  payable  out  of  land  on  marriage  with 
consent,  in  aid  of  the  personal  estate,  may  afc  one  and  the 
same  time  fail  as  a  charge  on  the  realty,  and  yet  be  payable 
as  a  personal  legacy.  Such  an  instance  occurs  in  the  case 
of  JRepfttsh  V.  Martin,  (3  Atk.  330),  where  a  testatrix  wiHed, 
that  if  her  daughter  Mary  married  with  the  consent  of  her 
trustees,  then,  and  not  otherwise,  she  gave  her  800/. ;  and 
the  legatee  was  also  to  receive  30/.  yearly  while  sole  and  na- 
married.  The  testatrix  charged  her  real  estate  with  legacies. 
Mary  married  without  consent ;  and  Lord  Hardwtcke  held, 
that  the  800/.  was  payable  as  a  l^acy  of  personal  estate, 
but  not  as  a  charge  upon.  tiM-vealty. 
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titled  of  the   said  trust   fund.     Provided  also.  Potrartoap. 

ply  tlie  in- 

that  it  shall  be  lawfid  for  ray  said  trustees  to  ap-  anueo^the 


It  should  seem,  howeyer,  that  eren  as  apptied  to  devises 
of  real  estate,  a  condition  restraixung  marriage  geBerally 
would  not  be  allowecl;  such  appeiffs  to  have  been  the 
opinion  of  Lord  Ellenboroughf  in  tiie  case  of  Perrin  v. 
Ziyou,  (9  East,  170) ;  though  his  lordship  decided  in  favour 
of  the  validity  of  a  restraint  of  considerable  extent,  (the 
devise  being  to  take  effect  on  the  preceding  devisee  in 
fee  marrying  **  any  person  bom  in  Scotland,  or  of  Scotch 
parents/' 

A  change  of  drcomstances  in  tiie  lifetime  of  the  testator  Effect  of  cir- 
sometimes  has  a  material  effect  upon  conditions  restraining  occurring  in 
marriage.    Thus,  if  a  parent  gives  a  legacy  to  his  daugh-  ]ify^^°  * 
ters,  provided  they  marry  with  the  consent  of  his  trustees, 
tbi*  proviso  would  be  held  not  to  apply  to  a  daughter  who 
bad  subsequently  married  in  hia  lifetime,  with  his  own  con- 
sent ;  {Clarke  v.  Berkeley ,  2  Vem.  720 ;  Pamell  v.  Lyon, 
1  Yes.  &  Bea.  479) ;  even  though  the  testator's  approbation 
was  posterior  to  the  marriage;  {Wheller  v.  Warner ^  1  Sim. 
8t  Stu.  304) ;  or  though  tiie  daughter  was  a  widow  at  his 
death.  {Crtrnimdin  v.  CromrneUnt  3  Yes.  227). 

BnoiiglL  has  been  stated  to  shew  the  necessity  of  care  and 
expUetlness  in  preparing  marriage  conditions ;  and  that,  ta 
render  conditions  requiring  consent  effectual,  where  annexed 
to  bequests  of  personal  property,  they  should  be  accompa- 
nied (unless  in  the  excepted  cases  before  noticed)  with  an 
express  bequest  over  in  the  event  of  marriage  without  oon- 
sent.  Indeed,  considering  the  litigation  to  whieh  conditioiis 
requiring. consent  have  given  rise,  (for  the  present  note  em<- 
braces  only  a  small  portion  of  the  questions  that  have  been 
raised  concerning  them),  and  the  nature  of  the  duty  which 
they  impose  upon,  and  of  the  power  which  they  place  in  the 
hands  of  trustees,  it  seems  in  general  the  more  prudent  course 
not  to  eBeevrage  testators  in  the  imporition  of  such  restraints. 
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fthmof  ohii-  ply  in  or  towards  the  maintenanoe  and  education, 

dren,  graiid- 

chiidran,  and  or  Otherwise  for  the  benefit  of  each  child,  erand- 

more  remote  ^ 

i«nie.  tor  their  child,  or  more  remote  issue,  all  or  any  part  of  the 

maintenanoe,  '  '  ^   r- 

SpiuJfo?*    yearly  income  of  his  or  her  share,  during  the  mi- 
Srat"^^^**"  nority  of  a  male,  and  the  minority  and  discoTer- 
ture  of  a  female;  the  unappHe^  income  to  be  ac- 
cumulated, and  the  accumulations  added  to  the 
share  whence  such  income  shall  have  arisen;  And 
also  to  apply,  in  or  towards  the  adyancement  in 
the  world  of  each  male  grandchild,  or  more  remote 
issue,  any  part  not  exceeding  one-half  of  the  prin- 
Powerto  pur-  cipal  of  his  share.     Proyided  also,  that  it  shall  be 
tate.  and  take  lawfu]  for  my  Said  trustces,  at  any  time  or  times 

landonbuild-  ,  .  ...... 

ing  leaaes.  until  the  period  of  distribution,  in  their  discretion, 
to  inyest  any  part  of  the  said  trust  fund,  or  the  ac- 
cumulations thereof,  in  the  purchase  of  any  estates 
in  the  county  of ,  of  freehold  or  copyhold  te- 
nure, or  held  for  a  term  or  terms  of  years,  of  which 
fifty  years  at  least  shall  be  unexpired,  or  in  taking 
any  ground  or  buildings  in  the  same  county,  on 
building,  repairing,  or  improying  leases,  in  consi- 
deration of  such  fines  or  premiums,  at  such  rents, 
and  subject  to  such  conditions  as  to  my  said  trus- 
tees shall  seem  expedient;  and  the  property  to  be 
so  purchased  and  taken  shall  be  yested  in  my  said 
trustees,  and  be  subject  to  the  same  trusts  and 
proyisions  as  my  real  estates  hereinbefore  deyised. 
Power  to  car-  Proyided  also,  that  it  shall  be  lawful  for  my  said 
ing  opera,      trustees,  at  any  time  or  times  until  the  period  of 

tiom. 

distribution,  in  their  discretion,  to  prosecute  or 
complete  any  building,  repairs,  or  improTements, 
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which  shall  at  my  decease  have  heen  begun,  con- 
tracted for,  or  projected  by  me,  in  or  upon  any 
part  or  parts  of  my  devised  estates,  and  to  plan 
and  execute  any  new  or  other  buildings,  repairs,  or 
improvements,  in  or  upon  any  part  or  parts  either 
of  my  devised  estates,  or  of  the  estates  to  be  so 
purchased  or  taken  as  aforesaid,  and  for  that  pur- 
pose to  expend  any  part  of  the  said  trust  fund  and 
accumulations,  and  to  use  and  employ  any  mate- 
rials which  I  shall  possess  or  have  contracted  for 
at  my  decease,  and  to  pull  down  and  remove  any 
buildings  erected  or  to  be  erected  upon  any  part 
of  my  devised  estates,  or  the  estates  to  be  so  pur- 
chased or  taken  as  aforesaid,  and  either  to  use  or 
sell  the  materials  thereof.  Provided  also,  that  it  power  to  let 
shall  be  lawfnl  for  my  said  trustees,  at  any  time  or  lodging- 
times,  until  the  period  of  distribution,  in  their  dis-  purchase  fur- 

*  niture,  Ac. 

cretion,  to  let  as  lodging-houses,  any  messuages 
erected  or  to  be  erected  as  aforesaid,  which  shall 
have  been  let  by  me  as  lodging-houses,  or  shall  be 
adapted  for  that  purpose,  upon  such  terms  and  in 
such  manner  as  lettings  of  that  nature  are  usually 

conducted  in  or  near aforesaid;  and  to  invest 

any  part  of  the  said  fund  or  accumulations  in  the 
purchase  of  furniture  or  other  articles  to  be  used 
in  such  lodging-houses,  and  also  to  use  therein  the 
furniture  and  articles  which  shall  at  my  decease 
belong  to  any  messuages  then  let  or  intended  to 
be  let  as  lodinne-houses.     Provided  also,  that  it  Power  to 

.  •        1     .      J.      grant  lease*. 

shall  be  lawful  for  my  said  trustees,  in  their  dis- 
cretion,  at  any  time  or  times  until  the  period  of 

R 
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distribution,  to  lease  my  said  devised  estates,  and 
the  estates  to  be  purchased  and  taken  as  aforesaid^ 
or  any  part  or  parts  thereof,  from  year  to  year,  or 
for  any  term  not  exceeding  fourteen  years  in  pos- 
session from  the  making  of  the  lease,  so  as  in 
every  such  lease  there  shall  be  reserved  the  most 
improved  yearly  rent  without  taking  any  premium. 
Unsold  iwi    Provided  also,  that  in  the  meantime,  until  the  sale 

estate  to  be 

tnnsmissibie  of  mv  dcvLsed  cstatcs,  and  of  the  estates  to  be  pur- 
*^^-  chased  and  taken  as  aforesaid,  the  same  shall,  for 

all  the  purposes  of  the  trusts  hereinbefore  con- 
tained, be  considered  as  money  or  personal  estate, 
and  be  transmissible  accordingly,  and  the  rents 
and  profits  thereof  be  received  by  my  said  tras- 
tees,  and  be  applicable  to  the  same  purposes  and 
in  the  same  manner  as  the  yearly  produce  o(  tb 
fund  to  arise  from  the  sale  thereof  would  be  appli- 
cable by  virtue  of  my  will,  if  such  sale  had  acta- 
Powertoaiiot  ally  taken  place.  Provided  also,  that  if,  at  the 
such,  to  per-  Dcriod  of  distribution,  any  real  estates  shall  be 

SODS  entitled  .  . 

to  shares  of    vested  in  my  said  trustees,  then,  notwithstanding 

thetrustAuid.  ^  .  , 

the  trust  for  sale  hereinbefore  contained,  it  sluu 
be  lawful  for  them  in  their  discretion  to  allot  ik 
same,  or  any  part  or  parts  thereof,  as  real  estate, 
to  any  object  or  objects  of  the  trusts  hereinbefore 
contained  in  favour  of  my  children  and  issue,  in 
full  or  in  part  satisfaction  of  the  share  or  respective 
shares  of  such  object  or  objects,  under  the  same 
trusts,  according  to  the  value  of  the  real  estate  to 
be  so  allotted,  such  value  to  be  ascertained  by  two , 
surveyors  to  be  appointed  by  my  said  trustees,  or  i 
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if  such  surveyors  shall  not  agree  thereon  in  writing 

within days  after  their  appoinlment,  then  by 

a  third  surveyor,  to  be  named  by  them  as  their 
umpire  before  commencing  the  valuation;  and  the 
real  estate  to  be  so  allotted  shall  be  subject  to 
trusts  corresponding  as  nearly  as  may  be  with  the 
trusts  hereinbefore  contained  concerning  the  share 
or  respective  shares  in  respect  of  which  the  allot- 
ment shall  be  made.  Provided  also,  that  my  said  Rightof  nre- 
trustees  shall,  withm calendar  months  next  to  testator's 

putneras  to 

after  my  decease,  cause  an  oflFer  in  writine  to  be  »hMfwof  real 

^  '  ^  estate  belong- 

made  to  my  brother  [name],  of  my  share  of  the  Jjf^g*^ 
real  estate,  belonging  to  us  as  partners  in  the  busi- 
ness of ,  at aforesaid,  at  the  value  set 

upon  the  same  share  in  the  stock  book  of  the  same 
partnership  at  the  last  stock-taking  preceding  my 
death;  and  that  if  my  said  brother  shall,  within 
one  calendar  month  after  such  o£Per,  signify  in 
writing,  signed  by  him,  to  my  said  trustees  his 
desire  to  accept  such  offer,  then  my  said  trustees, 
on  having  one  moiety  of  the  aforesaid  value  paid 
or  duly  allowed  in  account  to  them,  and  having 
the  other  moiety  thereof  either  so  paid  or  allowed, 
or  otherwise,  at  the  option  of  my  said  brother, 
secured  by  a  mortgage  in  fee  of  the  same  share,  to 
be  paid  in  one  payment,  or  by  instalments  at  any 

period  or  periods  not  exceeding years  from 

my  decease,  with  interest  after  the  rate  of 

per  cent,  per  annum,  shall,  at  the  costs  of  my  said 
brother,  convey  the  same  share  to  him,  or  as  he 
shall  direct,  but  without  prejudice  to  any  mortgage 

R  2 
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Power  cos-    to  be  made  as  aforesaid.     Provided  also,  that  it 

Wng  truiteci 

tosuooeed  to  f}^  \^  lawful  for  mv  Said  trustees,  in  their  dis- 

twfwor  m  nit  ' 

nmS^SS^  eretion,  until  the  period  of  distribution,  to  entei 
°"^  into  any  arrangement  with  [teatatof^s  partners], 
for  succeeding  to  my  share  in  the  business  carried 
on  by  them  in  partnership  with  me  at afore- 
said, and  for  continuing  such  partnership  business 
for  the  benefit  of  my  estate,  for  such  period  and 
upon  such  terms  as  to  my  said  trustees  shall  seem 
expedient,  and  to  employ  for  that  purpose  all  or 
any  part  of  the  capital  which  shall  at  my  decease 
be  employed  by  me  in  the  same  business,  or  any 
Power  to  wt-  additional  capital.     Provided  also,  that  it  shall  be 

tie  partner-  n  t  ^ 

^pacoountf,  lawful  for  my  said  trustees  to  investigate,  arrange, 
and  settle  all  accounts  and  transactions  whatsoever 
between  me  and  any  person  or  persons  with  whom 
I  am  or  shall  be  concerned  in  any  partnership  or 
partnerships,  or  between  me  and  the  representa- 
tives of  any  such  person  or  persons,  and  to  wind 
up  all  the  affairs  of  such  partnership  or  partner- 
ships; and  generally  to  do  and  execute  all  such 
acts,  matters,  and  things,  as  shall  appear  to  my 
said  trustees  to  be  necessary  or  expedient,  for  ef- 
fecting or  facilitating  the  final  settlement  of  all 
matters  arising  out  of  any  partnership  concerns 
in  which  I  shall  be  engaged  at  my  death,  or  shall 

Power  to  sell  at  any  former  period  have  been  enfinired.    FrO" 

stock  in  trade,  *'  ^  -o~o 

accept  person-  Tided  also,  that  it  shsll  be  lawful  for  my  said 

al  aecunty,  •' 

"*uS  debto  *'^®*®®''»  •^  *^®  "*^  ^  ™y  estate,  to  sell  any  part 
or  parts  of  my  personal  estate  embarked  in  trade 
at  my  decease,  to  any  person  ex  persons,  for  mo- 
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nej  or  upon  credit,  and  to  accept  such  personal 
or  other  security,  and  give  such  time  for  pajment 
of  the  same  money,  or  of  any  other  money  which 
shall  he  omng  to  me  at  my  decease,  as  they  in 
their  discretidn  may  think  proper,  and  to  com- 
promise, compound,  or  suhmit  to  arbitration  any 
debt  or  claim  afiectinff  my  estate.     Provided  also.  Povertoiewi 

^      ''  '  money  tut^ 

that  it  shall  be  lawful  for  my  said  trustees,  with  ^i^*°°** 
the  consent  in  writing  of  ray  said  wife,  during  her 
widowhood,  and  after  her  death  or  marriage,  in 
their  discretion,  to  lend  to  my  son  IfMfM']^  at  the 
risk  of  my  estate,  any  sum  or  sums  not  exceeding 
in  the  whole  £ sterling,  upon  his  bond,  at  in- 
terest after  the  rate  of  5/.  per  cent,  per  annum,  fbr 
such  period  as  they  shall  think  reasonable.     I  de-  Devise  of 

mortgage  and 

VISE  to  the  said  [trtuteea,']  their  heirs,  executors,  trust  estate*. 
and  administrators,  all  the  freehold  and  copyhold 
hereditaments  which  shall,  at  my  decease,  be  vest- 
ed in  me  as  trustee  Or  mortgagee,  in  fee  or  other- 
wise, subject  nevertheless  to  the  trusts  and  equities 
afifecting  the  same  respectively.     I  direct  and  power totms. 

te68  to  flive 

DECLARE,  that  purchasers,  and  other  persons,  who  recetpu  to 

-  -  purchasers 

shall  pay  any  trust  monies  to  my  said  trustees,  shall  and  others. 
be  exempt  from  all  responsibility  in  respect  of  the 
application  of  the  same.     I  empower  the  com-  Power  to  ap. 

point  trus- 

petent  trustees  or  trustee  for  the  time  being  of  this  tees, 
my  will,  to  fill  up  the  vacancies  which  from  time 
to  time  shall  occur  in  the  trusteeship  by  the  death 
in  my  lifetime  or  afterwards,  or  by  the  disclaimer, 
secession,  or  incompetency  of  any  trustee;  and  in 
default  of  any  surriving  or  continuing  competent 
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trustee,  then  this  power  shall  be  exercisable  by  my 
executors  or  administrators  for  the  time  being; 
and  upon  everj  new  appointment   proper  assoi- 
ances  of  my  trust  estate  shall  be  executed  at  tlie 
costs  of  such  estate;  and  I  declare,  tha|;  the  num- 
ber of  my  trustees  may  be  increased  if  deemed  ex- 
Trust«etor    pcdicut;  and  I  further  declare,  that  all  the  trosts 
tiiM  being     and  powers  which  I  haye  Tested  in  the  trustees 
hereby  appointed  may  be  executed  by  the  trustees 
AppomtmeDt  or  trustec  for  the  time  being  of  my  will.    I  af- 
and  guard-     POINT  the  Said  [tfUBtees],  to  be  execnitors  of  this 

law.  ^  ■" 

my  will;  and  I  nominate  the  trustees  or  trustee 
for  the  time  being  of  my  will  to  be  guardians  or 
guardian  of  the  persons  and  estates  of  my  children 
during  their  respectiye  minorities.  In  witness 
&c. 
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No.  XVII. 

Will  of  a  Farmer  disposing  of  his  Per^ 
sonal  Property  in  favour  of  his  Wife  and 
infant  Children, — Legacies  to  Children 
at  Twenty-one  or  Marriage, — The  Wife 
to  be  sole  Trustee  and  Executor  during 
Widowhood:  with  large  discretionary 
Powers  to  carry  on  the  Farming  Business, 
and  manage  the  Estate  generally. — Wife 
marrying  to  have  an  Annuity — on  her 
Death  or  Marriage,  the  Property  is  vested 
in  Trustees  for  the  Benefit  of  the  ChU- 
dren, — Devise  of  Mortgage  and  Trust 
Estates. — Power  to  compound  Debts, 
^c. — Provisions  for  appointing  and  in- 
demnifying  Trustees. 

1  HIS  IS   THE    LAST   WILL   AND   TESTAMENT  of 

me  [ testator* s  name,  ^c.l.     I  give  to  each  child  Portions  to 

.  ,  .  1    i-i  soMattwen. 

of  mine,  who,  being  a  son,  shall  at  my  death  have  ^*^' 
attained  the  age  of  twenty-one  years,  or  shall  af-  2|2!P^'°"*°' 
terwards  attain  that  age,  or,  being  a  daughter,  shall 
at  my  death  have  attained  that  age  or  have  mar- 
ried, or  shall  afterwards  attain  that  age  or  marry, 
a  portion  of  £200,  to  be  paid  to  children  being,  at 
my  death,  objects  of  this  gift,  at  the  end  of  six  ca*- 
lendar  months  after  that  event,  and  to  children  sub* 
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sequently  becoming  objects  thereof  at  the  end  of 
six  calendar  months  after  they  shall  respectiTelj 
become  such  objects;  bat  advances  made  by  me  to 
any  child  or  children  in  my  lifetime,  shall,  according 
to  the  amonnt  thereof,  be  taken  in  fiill  or  in  part 
satisfaction  of  his,  her,  or  their  portion  or  portions, 
unless  I  shall  otherwise  declare  by  writing  under 
wifecm-      my  hand  (a).     I  empower  my  wife,  [name],  to 

As  to  ligides  (a)  Where  a  testator  sobaeqiieiitly  to  his  will  adTsnoes, 
beinfliatlifled  on  maniage  or  otherwue,  a  sum  of  money  to  a  child  to 
^^2u[*"^^  whom  he  has  bequeathed  a  peconiary  legacy,  the  advance* 
ment  will  be  a  satisfiiction  either  wholly  or  pro  tanto  as  the 
case  may  be;  (1  P.  W.  299 ;  1  Atk.  427 ;  2  B.  C.  C.  55; 
3  Id.  63 ;  4  Madd.  420 ;  5  Id.  24)  ;  but  not  if  the  legacyis 
of  something  different  from  the  advanoement,  as,  where  one 
is  of  an  annuity  and  the  other  is  a  gross  som ;  (1  P*  ^' 
432 ;  2  Id.  555) ;  nor  even  where  the  subject-matter  of  each 
is  the  same,  if  they  are  made  dherso  inhtitu  ;  (3  Atk.  183; 
5  Madd.  24) ;  nor  where  the  advancement  is  less  advan* 
tageous  than  the  legacy,  as,  if  it  be  subject  to  a  contingency 
not  affecting  the  latter ;  (3  Atk.  98) ;  nor  where  the  legacy 
is  of  a  residue.  (1  Ves.  520 ;  5  Id.  79).  Perhaps  it  maybe 
stated  generally  y  that,  where  a  testator  has  bequeathed  a  aoin 
of  money  for  a  specific  purpose,  and  afterwards  himself  ex* 
pends  the  money  in  effecting  such  purpose,  the  legacy  u 
satisfied ;  (1  Vem.  95)  ;  but  cases  of  this  kind  seem  to  be 
distinct  from  the  general  doctrine  of  satisfaction  before 
stated,  which  is  q^plicable  exclusively  to  legacies  by  parents, 
or  persons  standing  in  loco  parentU;  on  which  groimd  be- 
quests  by  A  putative  father,  (2  B.  C.  C.  520),  or  by  anunde, 
or  grandfather  in  the  lifetime  of  the  father,  (3  Atk.  183), 
have  been  held  not  to  be  satisfied  by  subsequent  advance- 
ments ;  but  it  should  seem,  according  to  the  doctrine  of 
the  late  case  of  Pottps  y.  Man^eld,  (3  Myl.  &  Cn^, 
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cany  on  my  fanning  and  grazing  basiness*  and  poirand  u) 
for  that  purpose  to  continue  tenant  of  the  farm 
which  I  shall  use  at  my  decease,  or  to  hire  and 
use  any  other  farm,  and  employ  my  live  and  dead 
agricultural  stock,  and  such  part  of  my  personal 
estate  as  she  shall  think  fit,  with  Uberty  for  her, 
at  any  time,  to  transfer  the  business  to  any  son  or 
sons  of  mine,  or  admit  any  son  or  sons  of  mine  to 
a  share  thereof,  and  lend  to  him  or  them  the 
capital  employed  or  requisite  to  be  employed 
therein,  or  any  part  thereof,  upon  such  security 
and  such  terms  as  she  shall  think  reasonable.     I  wifesm- 

•  «•/!.  1  powered  to 

BMPOWER  my  said  wife  to  manage  my  personal  manage  and 

„      .  ,  -    „  invest  theper- 

estate  generaUy  m  such  manner  as  shall  appear  to  sonai  estate  at 

**  her  discretion. 

her  to  be  most  advantageous  to  my  family,  with 
Uberty,  at  her  discretion,  ekher  to  permit  it  to 
continue  in  the  state  in  which  it  shall  be  found  at 
my  death,  or  to  get  it  in,  and  invest  the  proceeds 
in  her  name,  upon  any  stocks,  funds,  oar  seeurities, 
or  at  any  rate  of  interest,  or  in  the  purchase  of 
any  real  or  personal  property,  and  to  vary  the  in- 
vestment when  and  as  she  shall  think  fit,  (the 
real  property  so  purchased  to  be  convertible  into 
and  treated  as  personalty  for  all  the  purposes  of 
my  will),     I  GIVE  to  my  said  wife  all  the  income  wife  to  take 

■i«T_Ti-n  the  profits 

of  SO  much  of  the  personal  estate  to  which  1  snail  and  income, 

359;,  that  the  existence  of  the  father  does  not  preclude  its 
being  shewn,  and  that  even  by  extrinsic  evidence,  to  have 
been  the  actual  intention  of  the  testator  to  assume  the  pa- 
rental office  in  regard  to  the  duty  of  providing  for  the  objects 

inqvestion. 

r3 
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Magiaf  up    be  entided  at  my  decease  as  shall  be  in  anywise 
^^ll'j^j^  employed  or  inyested*  (inclusive  of  the  profits  of 
^u^fh**"-     the  said  business),  and  also  the  use  of  the  residue 
thereof,  but  charged  with  the  maintenance,  edu- 
cation, and  bringing  up,  in  a  manner  suitable  to 
their  station  in  life,  of  my  sons  for  the  time  being 
under  the  age  of  twenty-one  years,  and  my  daugh- 
ters for  the  time  being  under  that  age,  not  being 
wifenuRy.  or  havinff  been  married.    In  the  event  of  my  said 

ingflMin  to  ^ 

iiuitvft?iiar '  ^^  marrying  again,  I  thenceforth  annul  the 
aSrShveT'  powers  and  benefits  hereinbefore  given  to  my  said 
property!"^  wifc,  and  give  to  her  an  annuity  of  25^.  during 
the  remainder  of  her  life,  payable  quarterly,  into 
her  proper  hands  and  on  her  personal  receipt,  as 
a  separate  and  unalienable  provision,  the  first 
payment  to  accrue  due  and  be  made  at  the  end  of 
three  calendar  months  after  her  marriage,  if  she 
shall  within  that  time  account  for  and  deliver  up 
my  personal  estate  in  her  hands  to  the  other  trus- 
tees or  trustee  of  my  will,  to  their  or  his  satisfiic- 
tion ;  and,  if  not,  then  at  the  end  of  three  calendar 

nuitfon'iC'  °*o"*^^  ^^^  ®^"^  accounting  and  delivery.     And 

etution.        J  declare,  that,  if  my  said  wife  shall,  either  before 

or  after  such  her  second  marriage,  attempt  to  alien 

or  incumber  her  said  annuity  of  25Z.,  or  any  part 

thereof,  the  same  annuity  shall  thereupon  cease. 

dith*Srniax-  ^  DECLARE  that  ou  the  death  or  marriage  of  my 

pmv  tovSrt"  ®*^^  ^^®'  "^y  personal  estate  shall  vest  in  the  other 

toi-Sdr^  trustees  or  trustee  of  my  will,  who  shall  have  the 

SutiaVKo    s&ii^e  power  and  liberty  in  regard  to  my  business 

T^Dfff'i^'  as  I  have  given  to  my  wife  by  the  second  clause  of 
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my  will,  carrying  on  the  same  for  such  period  as 
the  circumstances  of  my  estate  or  my  family  shall, 
in  the  opinion  of  my  said  trustees  or  trustee,  ren- 
der it  conyenient  or  desirable  so  to  do;  and,  sub- 
ject thereto,  shall  convert  or  get  in  my  personal 
estate,  not  inyested  in  stocks,  funds,  or  securities 
of  the  United  Kingdom,  or  on  real  securities  in  the 
United  Kingdom,  and  invest  and  place  out  the 
produce  in  and  upon  investments  of  that  descrip- 
tion, but  with  liberty  to  continue  any  investments 
of  a  di£Perent  description  which  they  or  he  shall 
think  it  inexpedient  to  disturb,  and  with  power  to 
vary  from  time  to  time  the  investment  of  my  per- 
sonal estate,  so  as  the  investment  be  confined  to 
stocks,  funds,  or  securities  of  the  description  afore- 
said. I  DECLARE  that  the  said  trustees  or  trustee  Trust  proper- 
shall  hold  my  personal  estate,  from  and  after  the  ^eathm  mar- 

riage  of  wife 

death  or  marriage  of  my  said  wife.  In  trust  for  ^  children 
my  child,  if  only  one,  wholly,  or  all  my  children,  2^^;^'^^ " 
if  more  than  one,  equally,  to  be  absolutely  vested  «>vancement. 
in  a  son  or  sons  at  the  age  of  twenty-one  years, 
and  in  a  daughter  or  daughters  at  that  age  or 
marriage;  and,  as  to  the  share  or  shares,  original 
and  accruing,  of  a  son  or  sons  dying  under  that 
age,  and  of  a  daughter  or  daughters  dying  under 
that  age  without  having  been  married.  In  trust 
for  the  other  or  others  of  my  children,  conformably 
to  the  preceding  trust;  with  power  for  the  said 
trustees  or  trustee  to  apply  the  whole  or  part 
of  the  income,  and  any  part  not  exceeding  one 
moiety  of  the  capital  of  each  child's  original  and 
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aocruing  sbare  not  absolutely  Tested,  for  bis  ot  her 
benefit  by  way  of  maintenance^  adTancement,  or 
otherwise^  and  tbe  unapplied  income  of  each  sudi 
share  shall  be  accumulated,  and  the  accomuladons 
Deriwof  bc  deemed  an  accretion  to  the  same  share.  I  de- 
trattaCtM.  VIBE  all  lands  and  hereditaments  which  shall,  at 
my  decease,  be  Tested  in  me  as  mortgagee  or  trus- 
tee, in  fee  or  otherwise,  unto  and  to  the  use  of 
my  friends,  [nameBf  ^c],  their  heirs,  executors, 
administrators,  and  assigns,  subject  to  the  trosts 
and  equities  affecting  the  same  respectively,  and 


Appointmeot  to  the  purposcs  of  my  will.     I  APPOINT  mj  said 
l!^^^  wife,  during  widowhood,  and,  on  her  death,  or,  if 

to  be  tnist06* 

&c,  sutetitu-  she  shall  marry  sgain,  then  on  her  marriage,  mj 
dttthormar-  said  fricuds,  [names]^  to  the  office  of  executor 

liage— powers  *    l  j» 

Jg^jjpj^^^  and  trustee  of  my  will,  and  guardian  of  my  inmt 
lecuS^iiiap.  children,  with  full  powers  to  compound  and  com- 
truateoT^  promise  debts  and  claims,  and  settle  my  accounts 
and  affairs,  and  to  give  receipts  for  monies  paid 
or  accounted  for  to  my  estate  by  purchasers,  or 
others,  who  shall  be  exonerated  by  such  receipts 
from  all  liability  in  respect  of  the  application  oi 
the  money;  and  I  direct,  so  far  as  concerns  the 
trusteeship  of  my  said  friends,  that  vacancies  oc- 
curring therein  from  death  in  my  lifetime,  or 
otherwise,  disclaimer,  resignation,  or  incapacity, 
shall  from  time  to  time  be  supplied  by  the  other 
trustees  or  trustee  for  the  time  being,  or,  if  none 
such,  then  by  the  disclaiming  or  resigning  trus- 
tees or  trustee,  or,  if  also  none  such,  by  the  exe- 
cutors or  administrators  of  the  last  deceased  trus- 
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tee.     And  I  declare,  that  as  well  my  said  wife  indemnity  of 

tru8fce68* 

as  the  other  trustees  or  trustee  of  my  will  shall 
he  chargeable  only  to  the  extent  of  her,  his,  or  their 
respective  actual  receipts,  and  be  exempt  from  re- 
sponsibility for  iuToluntary  losses,  and  be  entitled 
to  retain  all  disbursements  and  expenses  incident 
to  the  execution  of  my  will.     In  witness  &c. 


n 


374  CONCISE    FORMS 


No.  xvin. 

Will  of  a  Large  Landed  Proprietor. 
Con/lrmatian  of  Testator^s  Marriage 
Settlement. — Charge  of  Annuities. — Ad- 
ditional Jointure  Bent-charge  for  Wife. 
— Term  for  raieimg  Money  in  aid  of 
Pereonal  Estate  to  pay  Debts  and  Lega- 
eiee. — Term  for  raising  Wife's  Rent- 
charge,  and  Portions  for  Testator's 
younger  Children. — Limitations  in  strict 
Settlement  to  the  Testator's  Issue,  with 
Remainders  to  his  collateral  Relatimu^ 
(Female  Tenants  for  Life  taking  the 
Rents  to  their  separate  Use). — Powers  to 
Tenants  for  life  to  charge  with  Jointures; 
to  limit  Life  Estates  to  Httsbands;  to 
charge  with  Portions  for  younger  ChU- 
dren;  to  grant  Leases;  to  sell,  ex- 
change, and  make  Partition. — Clause  in- 
joining  the  Use  of  Testator's  Name  and 
Arms. — Devise  of  Copyhold  and  Lease- 
hold Estates  upon  corresponding  Trusts. 
— Plate,  ^c,  to  be  enjoyed  as  Heir- 
loomSi — Bequest  of  Carriages,  ^.,  to 
Wife. — Direction  to  keep  up  Testator's 
Establishment  for  a  short  Period. — Be- 
quest of  the  Residue  of  Personal  Estate 
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to  Trustees  for  investment  in  Land,  to  he 
settled  to  the  Uses  of  the  devised  Estate. 
— Devise  of  Mortgage  and  Trust  Es- 
tates.— Provisions  for  Indemnity  ofPur- 
chasersy  ^c, ;  for  changing  Trustees,  and 
their  Indemnity. — Appointment  of  Exe- 
cutors and  Guardians. 

1  HIS    IS   THE  LAST  WILL    AND   TESTAMENT   of 

me,  [testator* s  name,  A»c.].     I  confirm  the  set-  conflrmauon 

^  "*  of  settlement 

tlement,  made  in  contemplation  of  my  marriage  ^^^^^ 
with  my  present  wife  [name'],  of  my  freehold  es-  ™^ 

tate  at ,  which  is  thereby  limited  after  my 

death  to  uses  for  securing  a  jointure  rent-charge 

of  £ a-year  to  my  said  wife  for  her  life,  and 

subject  thereto  to  the  use  of  the  sons  of  our  mar- 
riage successively  in  tail  male,  with  reversion  to 
myself  in  fee-simple.     I  give  to  the  several  per-  Gift  of  life 

,  annuities, 

sons  next  hereinafter  named,  for  their  respective  *"p^  °» 

'  '^  pamcular 

lives,  yearly  sums  of  the  respective  amounts  next  JSJJSJjdis. 
hereinafter  specified,  (that  is  to  say).  To  [annui-  ^^^^ 

tanfs  name,  ^c],  £ ;  To ,  &c.;  which 

yearly  sums  shall  issue  as  rent-charges  out  of  all 

my  freehold  lands  in  the  parish  of ,  and  be 

payable  half-yearly,  on  the  24th  day  of  June  and 
the  25th  day  of  December,  the  first  payment  to  be 
made  [or,  a  proportionate  part  for  so  much  of  the 
current  half-year  as  shall  be  unexpired  at  my  death 
to  be  paid]  on  such  of  the  same  days  as  shall  hap- 
pen next  after  my  decease,  with  a  proportionate 
part  of  the  said  annuities  respectively  up  to  the 
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deaths  of  the  respectiye  annuitantSj  and  to  be  re- 

ooTerable  by  the  respectiye  annuitants  in  like  man- 

Degwof      ner  with  rent  reserved  on  common  demises.     I 

DISPOSE  of  all  the  freehold  hereditaments  of  which 


I  am  or  may  at  my  decease  be  competent  to  dis- 
pose for  an  estate  of  inheritance,  with  their  appur- 
tenances^  including  my  reyersion  in  fee  in  the  said 
estate  comprised  in  my  said  marriage  settlement, 
(but»  as  to  my  said  lands  at  —  aforesaid,  here- 
inbefore charged  with  the  payment  of  the  said 
annuities,  subject  to  such  charge),  in  manner  fd- 

As  to  part  to  lowing :  (namely),  A  s  to  my  hereditaments  at , 

sooywn.      Qo^  (that  isj  at  the  date  of  my  will)  let  to > 

[name  of  tenant^,  at  the  yearly  rent  of  £ ,  To 

[truateei],   their  executors,   administrators,   and 

assigns,  for  the  term  of  500  years,  to  be  computed 

from  my  death,  without  impeachment  of  waste» 

AstoautiM   upon  the  trusts  hereinafter  expressed;  And,  as  to 

To  uitatot*B  the  same  hereditaments,  subject  to  such  term,  and 

wife,  a  rent- 

Gfaamfpriife,  as  to  all  Other  the  hereditaments  aforesaid.  To  the 

in  addition  to  , 

herjointure,^  iutcut  that  my  Said  wife  may  receive  out  of  the 

<»*nr.  rents  during  her  Ufe  a  yearly  rent-charge  of  £ , 

in  addition  to  the  jointure  provided  for  her  by 
my  said  marriage  settlement,  by  equal  quarterly 
payments,  at  Lady-day,  Midsummer,  Michaelmas, 
and  Christmas,  dear  of  all  deductions,  but  with- 
out any  proportional  part  thereof  up  to  her  death, 
the  first  quarterly  portion  to  be  payable  on  such 
of  the  same  days  as  shall  first  happen  after  my 
decease,  and  that  she  may  have  the  same  remedy 
by  distress  for  recoyering  such  rent-charge  as  les- 
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sors  have  by  law  for  the  recovery  of  rent  in  arrear ; 
and  may  also,  as  an  additional  remedy,  when  and 
so  often  as  the  same  rent-charge  shall  be  in  arrear 
for  twenty-one  days,  enter  into  possession,  (snch 
possession  to  be  without  impeachment  of  waste), 
and  receiye  the  rents  of  the  said  hereditaments 
until  the  arrears,  with  the  said  payments  to  accrue 
during  such  possession,  and  all  consequential  costs 
and  expenses,  shall  be  satisfied;  And,  subject  to 
the  same  rent-charge  and  remedies.  To  [other  tms- 
tees],  their  executors,  administrators,  and  assigns; 
for  the  term  of  one  thousand  years,  to  be  com- 
puted from  my  death,  without  impeachment  of 
waste,  upon  the  trusts  hereinafter  expressed;  And,  Totaitator'» 

^  *  *  sons  for  life, 

subject  to  such  term,  I  devise  all  the  hereditaments  ggJiJ^f^ 
aforesaid  To  every  son  of  mine  and  his  issue  male  SS^jST™ 
in  succession,  so  that  every  elder  son  and  his  issue 
male  may  be  preferred  to  every  younger  son  and 
his  issue  male,  and  so  that  every  such  son  may 
take  an  estate  for  his  life,  with  remainder  to  his 
first  and  every  subsequent  son  successively,  accord- 
ing to  seniority,  in  tail  male:  And,  on  failure  of  To  testator's 

^  ^'  '  '  daughtersfor 

such  issue.  To  every  daughter  of  mine  and  her  ^fe.  {^^ 
issue  male,  in  succession,   so  that  every   elder  S^^^JhSr ' 
daughter  and  her  issue  male  may  be  preferred  to  ^^^^dorto' 
every  younger  daughter  and  her  issue  male,  and^hOT«M^in^ 
so  that  every  such  daughter  may  take  an  estate      *^  ' 
for  her  life,  with  remainder  to  her  first  and  every 
subsequent  son  successively,  according  to  seniority, 
in  tail  male;  but  subject  to  a  limitation  in  imme- 
diate precedence  of  the  life  estate  of  each  daugh- 
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ter^  to  [truBtees],  their  execators,  administrators, 

and  assigns,  for  a  term  of  one  hundred  years,  if 

she  shall  so  long  live,  npon  trost  to  pay  the  rents 

to  such  daughter,  for  her  separate  use,  free  from 

marital  control,  but  without  power  of  alienation, 

Toflntand    snd  her  receipts  alone  to  be  discharges;   And,  on 

fwv  Of  teste,   failure  of  such  issue,  To  the  first  and  every  sub- 

(Uughtmin   sequent  daughter  successively,  in  tail  male,   of 

every  son  and  daughter  of  mine,  in  the  order  in 

which  my   said  hereditaments   are   hereinbefore 

limited  to  the  sons  of  eveiy  son  and  daughter  of 

Toflntand   mine;  And,  on  failure  of  such  issue.  To  the  first 

daughtenof  and  cvcrv  Subsequent  son,  and  the  first  and  every 

aaddaughten  subsequent  daughter  successively,  in  tail  general, 

of  every  son  and  daughter  of  min^,  in  the  order 

in  which  my  said  hereditaments  are  hereinbefore 

limited  in  tail  male  to  the  sons  and  daughters  of 

Totoitetor'i  every  son  and  daughter  of  mine:  And,  on  failure 

inhfaiuMme.  of  such  issue,  To  cverv  brother  of  mine  bom  in 

for  life,  with  / 

uke  remain-   mv  lifetime,  and  his  issue,  for  the  same  estates 

den  to  their        *' 

^«^  and  in  the  same  order  as  my  said  hereditaments 

are  hereinbefore  limited  to  every  son  of  mine,  and 

To  testator's  his  issuc;  And,  on  failure  of  such  issue.  To  every 

after  his'       brother  of  mine  bom  after  my  death,  and  his  issue, 

death,  in  tail 

male  and  tail  for  the  samc  cststes  and  in  the  same  order  as  m? 

general. 

said  hereditaments  are  hereinbefore  limited  to  the 

first  and  every  subsequent  son  of  every  son  of 

To  testator's  mine;  And,  on  failure  of  such  issue.  To  every 

sisten  and  ,  ' 

^  issue  in  sister  of  mine  bom  in  my  ufetune,  and  her  issue, 

like  manner.  *' 

for  the  same  estates  and  in  the  same  order,  and 
subject  to  the  same  limitations  as  my  said  heredi- 
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taments  are  hereinbefore  limited  to  every  daughter 
of  mine  and  her  issue;  And,  on  failure  of  such  is- 
sue, To  every  sister  of  mine  bom  after  my  death, 
and  her  issue,  for  the  same  estates  and  in  the 
same  order  as  my  said  hereditaments  are  herein- 
before limited  to  the  first  and  every  subsequent 
daughter  of  every  son  of  mine:  And,  on  failure  of 
such  issue,  [or.  To  my  brother  (name),  for  his  [or— To  a 
life,  and  after  his  death.  To  every  son  and  daugh-  ndnatim,  for 

life;  remain- 

ter  bom  in  my  lifetime  of  my  said  brother,  and  der  to  his  sons 

''  ''  and  daughters 

the  issue  of  such  son  and  daughter,  for  the  same  es-  ^^JJ^^ 

tates  and  in  the  same  order,  and,  as  to  daughters,  ^^^  ^ 

subject  to  the  same  limitations,  as  my  said  heredi-  SS^!l!d!Sf ' 

taments  are  hereinbefore  limited  to  every  son  and 

daughter  of  mine,  and  his  or  her  issue;  And,  on  .bosons  and 

failure  of  such  issue.  To  every  son  and  daughter  taJStor*!  bro- 
ther, bom  afo 
bom  after  my  death  of  my  said  brother,  and  the  ter  testator'a 

^  ^  '  death,  fai  tail 

issue  of  such  son  and  daughter,  for  the  same  es-  ^^J^^^**^ 
tates  and  in  the  same  order  as  my  said  heredita-  nmahider 
ments  are  hereinbefore  hmited  to  the  first  and 
every  subsequent  son  and  the  first  and  every  sub- 
sequent daughter  of  every  son  and  daughter  of 
mine;  And,  on  failure  of  such  issue.  To  the  use  of —to  another 

brother,  no- 

my  brother  (name)^  and  his  issue,  for  the  same  ^1^^^^ 
estates  and  in  the  same  order  as  my  said  heredita-  }2S,[£3S^' 
ments  are  hereinbefore  limited  to  my  said  brother 
(^mi)y  and  his  issue;  And,  on  failure  of  such  is-  -^toaaiater, 
sue.  To  my  sister  (name\y  the  wife  of  Cname,  ^c),  iutject  to  a 

'  'f  \  /'  \^  7     /^  term  limited 

and  her  issue,  for  the  same  estates  and  in  the  same  {p  tnutms  for 

Der  wparate 

order,  and  subject  to  the  same  Umitations,  as  my  }JSe^*\ite' 
^aid  hereditaments  are   hereinbefore  limited  to  ^^JJ^Xier 
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eforj  dn^iliter  of  mine  and  her  Issue;  And,  od 
fiufam  of  sodi  isBue,  To  die  use  of  m  j  sister 
(sosm),  and  her  issue;,  far  the  same  estates  and  in 
the  same  order,  and  siriijeet  to  the  same  limita- 
tions, as  my  said  hereditaments  are  heranbefoie 
Innited  to  mj  said  sister  (name),  and  her  issae]; 
[Or,  TotMU-  \pr.  To  my  sons  and  dangfaters,  and  my  hrotheis 

Sol's  uBflftl 

and  ei^iatcni  and  sisteTS,  snd  their  respective  issoe,  in  the  order, 

VMSuOQS  JO 

^^    for  the  estates,  and  in  manner  following:  (namelj), 


first,  to  my  sons  and  their  issoe;  secondly,  to  my 
^*'^^'^  danj^ters  and  their  issue;  thirdly,  to  my  hrothers 
and  their  issue;  and  fourthly  and  lastly,  to  my 
sisters  and  their  issue;  eyery  elder  son,  dau^ter, 
brother,  and  sister,  and  his  or  her  issue,  to  be 
preferred  to  erery  younger  and  his  or  her  issae; 
and  ererj  son  and  daughter  of  mine,  and  ereij 
brother  and  sister  of  mine  bom  in  my  lifi&time,  to 
be  tenant  for  his  or  her  li&,  without  impeach- 
ment of  waste,  with  remainder  to  his  or  her  first 
and  other  sons  suooessirely  by  seniority  in  tail 
male,  with  remainder  to  his  or  her  daughters  snc- 
cessiyely  by  seniority  in  tail  male,  with  remainder 
to  his  or  her  sons  successively  by  seniority  in 
tail  general,  with  remainder  to  his  or  her  daugh- 
ters sttocessiyely  by  seniority  ia  tail  general;  and 
every  brother  and  sister  of  mine,  bom  after  my 
death,  to  be  tenant  in  tail  male,  with  remainder  to 
himself  or  herself  in  tail  general;  but  so  that  eveiy 
tenancy  for  life  shall  be  followed  by  a  remainder  im- 
mediately expectant  thereon  to  my  executors  and 
administrators  for  the  life  of  such  tenant  fat  Ufe, 
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upon  trust  to  preserve  the  subsequent  contingent 
remainders  to  his  or  her  issue,  and  to  permit  him 
or  her  to  receive  the  rents,  and  so  that  the  estate 
of  every  female  tenant  for  life  shall  be  immediately 
preceded  by  the  limitation,  of  a  term  of  one  hun- 
dred years,  determinable  on  her  death,  to  {trus- 
teed),  their  executors,  administrators,  and  assigns, 
upon  trust  to  pay  the  rents  into  her  own  hands^ 
to  be  enjoyed  by  her  &s  a  separate  income,  firee 
from  marital  interference,  and  without  power  of 
alienation;  And,  on  failure  of  such  issue].  To  my  Totestatoi'f 
own  right  heirs;  And  I  declare  every  estate  for 
life  hereinbefore  limited  to  be  unimpeachable  for 
waste;  And  I  interpose,  after  every  such  estate  Life  estates  to 
for  life,  a  remainder  immediately  expectant  there-  impeachment 

ot  waste,  and 

on  to  my  executors  and  administrators  for  the  Ufe  tobefoUowed 

''  by  a  remain- 

of  the  tenant  of  that  estate,  upon  trust  to  preserve  ^  to  trustees 

*-    ^  *-  to  preserve. 

the  subsequent  contingent  remainders  to  the  issue 
of  such  tenant,  but  to  permit  such  tenant  to  re- 
ceive the  rents  (a).    I  declare  that  the  said  term  Trusts  of  000 

(a)  A  contingent  remainder  must  vest  previously  to,  or  Destructible 
at  the  instant  of,  the  determination  of  the  prior  estate  of  tingent  re- 
freehold  ;  if,  therefore,  the  contingency  upon  which  the  re-  ™*"*"®"* 
mainder  is  to  take  effect  has  not  happened  when  such  par- 
ticular estate  determines,  the  remainder  absolutely  fidls. 
The  consequence  is,  that,  if  freehold  lands  be  limited  by  will 
or  otherwise  to  A.  for  life,  and  after  his  decease  to  such 
of  the  children  of  A.  as  shall  live  to  attain  the  age  of 
twenty-one  years,  and  it  happens  that  at  the  time  of  A.'s 
deceafie,  he  has  no  child  who  has  attained  majority,  the 
children  of  A.  who  may  ttfterwardt  answer  the  required 
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yuM'tannte  of  fire  hundred  years  hereinbefore  limited  to  the 

nMng  iiMMMy 

In  aid  of  per-  said  [truBteet]  is  so  limited  upon  trust,  in  case  my 


dMcription  are  exdnded.    And  eren  where  the  limitation 

in  remainder  ia  ao  framed  aa  to  confer  a  yeated  intereat  on 

any  object  at  the  instant  of  its  birth,  yet  such  a  remainder 

is  also  subject  to  failure  by  the  event  of  no  object  coming 

into  existence  prior  to  the  determination  of  the  particn- 

lar  estate :  for  instance,  if  freehold  lands  are  limited  to 

A.  for  life,  with  remainder  to  the  children  of  B.,  (under 

which  limitation  any  child  would  acquire  a  yeated  interest 

immediately  on  its  birth),  and  it  happens  that  A.  dies 

before  B.  has  a  child  bom,  the  remainder  limited  to  such 

children  absolutely  fails.     In  both  the  preceding  cases  this 

consequence  mi^t  (and,  in  any  well-drawn  instrument, 

would)  be  prevented,  by  interposing  between  the  particular 

Modeofflram-  estate  and  the  contingent  remainder,  an  estate  of  fineehold 

log  truf  ts  for 

praerving      in   trustees  for   the   express   purpose  of  preserving   the 

contingent  remainder,  and  extending,  of  course,  through 
the  whole  period  of  the  suspense  of  the  contingency 
or  event  on  which  the  remainder  is  dependent.  Thus, 
in  the  case  last  supposed,  of  a  limitation  to  A.  for  life,  widi 
remainder  to  the  children  of  B.,  it  is  obvious  that  the  inter- 
posed preserving  estate  should  not  terminate  with  the  life 
of  A.,  the  tenant  for  life,  but  should  have  a  further  dura- 
tion for  the  life  of  B.,  in  order  to  guard  against  the  con- 
tingency of  A.  happening  to  die  before  B.  has  a  child, 
(care  being  also  taken  to  provide  for  the  destination  of  the 
rents  in  the  possible  interval  between  the  death  of  A.  and 
the  birth  of  a  child  of  B.).  The  intention,  it  is  obvious, 
would  not  be  effected  by  limiting  to  trustees  an  estate 
which  should  terminate  with  the  life  of  A. ;  for  such  an 
estate,  though  it  would  guard  the  contingent  remainder 
against  destruction,  by  the  act  of  A.,  the  tenant  for  life, 
occasioning  a  forfeiture  of  his  estate,  would  leave  such  re- 
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personal  estate,    not  hereinafter  bequeathed  tosonaiatote, 
my  said  wife,  shall  be  insufficient  to  satisfy  my  and  legacies. 


mainder  exposed  to  the  risk  of  failure,  by  the  event  of  no 
object  coming  in  esse  during  the  particular  estate.  In  the 
ordinary  case,  however,  of  a  limitation  to  a  person  for  life, 
with  remainder  to  his  oum  children,  of  course  it  is  sufficient 
that  the  trustees'  estate  for  preserving  the  contingent  re- 
mainder endures  for  the  life  of  the  tenant  for  life,  during 
which  the  objects  of  the  remainder  necessarily  come  into 
existence. 

Where  the  subject  of  the  devise  is  an  equitable  interest  Equitable 
only,  (the  legal  inheritance  being  outstanding  in  a  mortgagee  maindennot 
or  trustee,  or  being  by  the  same  will  vested  in  trustees),  the  »*«'™c°^^5 
equitable  remainders  created  by  such  will  are  not  liable  to 
failure  or  destruction  under  the  rule  above  adverted  to, 
which  is  applicable  exclusively  to  legal  remainders*.  This 
was  established  so  long  ago  as  the  case  of  Chapnum  v. 
Blisset,  (Cas.  Temp.  Talb.  145),  where  freehold  lands 
were  devised  to  trustees  in  fee,  upon  trust  to  apply  the 
rents  in  a  certain  manner  during  the  life  of  A.,  and  after 
his  decease,  as  to  one  moiety  in  trust  for  the  children  of  A., 
and  as  to  the  other  moiety  in  trust  for  the  children  of  B. 
B.  had  no  child  at  the  decease  of  A.,  but  a  child  was  bom 
afterwards,  and  it  was  held  by  Lord  Talbot  that  such  child 
was  entitled,  although  not  in  esse  at  the  determination  of 
the  life  interest  of  A.,  on  the  ground  that  the  subject  of  the 
devise  was  a  mere  equitable  interest.  ' '  In  regard  to  trusts, ' ' 
observed  his  Lordship,  **  the  rules  are  not  so  strict  as  at  law ; 


*  Even,  however,  where  the  testator  has  an  equitable 
interest  only,  it  is  advisable  to  insert  limitations  for  preserv- 
ing contingent  remainders,  as  he  might  afterwards  acquire 
the  legal  estate,  which,  it  will  be  remembered,  under  the 
new  law,  would  pass  by  the  devise  without  any  republica- 
tion of  the  will. 
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debts,  funeral  and  testamentary  expenses,  and  lihe 
pecuniary  legacies  hereinafter  bequeathed,  then 
out  of  the  rents  and  profits  of  the  hereditaments 
comprised  in  the  same  term,  or  by  mortgage  or 
sale  of  the  same  premises,  or  any  part  thereof,  or 
by  any  other  means,  to  raise  in  aid  of  my  personal 
estate  not  so  bequeathed  so  much  money  as  shall 
be  sufficient  to  satisfy  the  same  debts,  expenses, 
and  legacies,  and  to  pay  such  money  to  my  execu- 
tors or  administrators,  who  shall  apply  the  same 
accordingly,  and  whose  receipt  shall  exonerate  the 
trustees  or  trustee  of  the  said  term  of  £Ye  hundred 


for  the  whole  legal  estate  being  in  the  trustees,  the  inconrem'- 
encj  of  the  freehold's  being  in  abeyance,  if  the  particular  es- 
tate determines  before  the  contingency  (upon  which  the  re- 
mainder depends)  does  happen,  is  thereby  prevented ;  there 
being  always  a  sniBcient  tenant  to  the  praecipe,  the  defect  of 
which  was  the  sole  mischief  the  law  provided  against.    And 
even  the  reason  is  not  now  so  strong  as  when  real  actions, 
which  can  be  brought  against  the  tenant  of  the  freehold  onif  > 
were  more  in  nse.    The  whole,  therefore,  being  in  the  trus- 
tees, supports  the  several  uses  that  are  to  arise  out  of  their 
-     interest,  which,  continuing  in  them  until  the  birth  of  the 
plaintiff,  whether  it  be  taken  as  a  future  limitation  or  as  a 
contingent  remainder  of  a  trust,  is  good  either  way/' 
—nor  oontiD-      The  same  rule,  it  is  dear,  would  apply  to  a  devise  of  a 
Sm  In  copy-   oq>yhold  estate,  even  though  the  l^;al  inheritance  were  in 
holds.  ^^  testator ;  inasmuch  as  a  contingent  remainder  in  copy- 

holds is  not  liable  to  destruction  by  the  fiulure  of  the  parti- 
cular estate  before  the  remainder  is  capable  of  vesting;  so 
that  they  evidentiy  stand  upon  the  same  ground  as  equitable 
interests  in  freehold  property,  in  referoice  to  the  doctrine 
under  consideration. 
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years  from  all  liability  in  respect  of  the  applica- 
tion thereof.     And   T   declare  that   the   said  Trusts  of  looo 

yean'  term- 
term  of  one  thousand  years  hereinbefore  limited  *•  ^JJ,*'^]^^. 

to  the  said  [trustees]  is  so  limited  to  them.  Upon  ^^^^ 
trust,  in  the  first  place,  for  securing  to  my  said  S^pof  °' 
wife  and  her  assigns  the  yearly  rent-charge  here-  {i^f ySSgw 
inbefore  limited  to  her,  and  for  that  purpose,  *^**"^- 
when  and  so  often  as  the  same  rent-charge  shall 
be  in  arrear  for  thirty  days,  out  of  the  rents  and 
profits  of  the  hereditaments  comprised  in  the 
same  term,  or  by  mortgaging  or  otherwise  in- 
cumbering, but  not  by  selling,  the  same  here- 
ditaments or  any  part  thereof,  to  raise  and  satisfy 
the  arrears  of  the  said  rent-charge,  with  all  in- 
cidental costs  and  expenses;  and  subject  to  the 
trust  aforesaid.  Upon  further  trust,  in  case  any 
child  or  children  of  mine,  other  than  an  eldest 
or  only  son  or  daughter  entitled  to  the  free- 
hold or  inheritance  of  the  said  hereditaments 
under  the  limitations  hereinbefore  contained,  shall, 
being  a  son  or  sons,  attain  the  age  of  twenty- 
one  years,  or,  being  a  daughter  or  daughters, 
attain  that  age  or  marry,  then,  in  like  manner, 
to  raise,  for  the  portion  or  portions  of  such  child 

or  children,  if  only  one,  the  sum  of  £ ;  or,  if 

two  and  no  more,  the  sum  of  £ ;  or,  if  three 

or  more,  the  sum  of  £ ;   in  addition  to  the 

provision  made  for  the  said  child  or  children  by  my 
said  marriage  settlement,  the  portion  or  portions 
of  a  son  or  sons  to  be  raisable  and  payable  when 
and  as  he  or  they  shall  respectively  attain  the  said 
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age,  and  the  portion  or  portions  of  a  dan^bter  or 
danghters  to  be  raisabie  and  payable  when  and 
as  she  or  they  shall  respectirely  attain  that  ag^  or 
marry,  with  interest  after  the  rate  of  4/.  per  omt. 
per  annnm  on  the  said  pwtion  or  portions  from 
the  period  or  respectiye  periods  at  whidx  the  same 
onght  to  be  raised  and  paid,  until  the  same  shall 
ccMcrof       be  actually  raised  and  paid.     I  deci^re,  that, 

terms.  *  * 

when  the  trusts  of  the  said  terms  of  fiye  hundred 

years  and  one  thousand  years  respectiyelj  shall  be 

satisfied,  or  become  unnecessary,  the  same  t^ms 

Power  to  male  shall  respectiyehr  cease.     I  empower  erery  ten- 

teoants  for  life  ,  j 

to  limit  Joint-  ant  for  life  under  the  limitations  herein  contained, 

urei  to  wives. 

whether  entitled  in  possession  or  not,  either  in  con- 
templation of  marriage  or  after  marriage,  by  deed, 
reyocable  or  irreyocable,  to  be  executed  by  him  in 
the  presence  of  and  attested  by  one  or  more  wit- 
ness or  witnesses,  or  by  his  will  or  any  testa- 
mentary writing,  to  appoint  (but  without  prejudice 
to  any  prior  subsisting  uses  or  powers)  to  or 
in  fayour  of  any  and  eyery  woman  whom  he  shall 
marry  or  haye  married,  a  yearly  rent-charge  or 
rent-charges  not  exceeding  in  the  whole  the  sum 
of  £ y  to  be  issuing  out  of  my  said  heredita- 
ments, or  any  part  thereof,  and  to  commence  from 
the  decease  of  such  tenant  for  life,  and  to  be  pay- 
able half-yearly  durii^  the  life  of  such  woman,  for 
her  jointure,  and  in  bar  of  dower,  with  the  usual 
powers  and  remedies  by  distress  and  entry  for  se- 
curing the  payment  thereof,  and  also  to  limit  the 
hereditaments  so  chiurged  to  a  trustee  or  trustees 
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for  a  tenn  of  years,  to  commeDce  from  the  decease 
of  such  tenant  for  life,  without  impeachment  of 
waste,  npon  proper  trusts  for  securing  the  ap- 
pointed yearly  rent-charge,  and  subject  to  a  pro- 
viso for  cesser;  but  no  rent-charge  to  be  appointed 
under  this  p4)wer  shall  take  efPect  as  an  actual 
cha^,  unless  the  appointor  shall  be,  or  afterwards 
become  entitled  in  possession  to  the  said  heredita- 
ments, or  would,  if  living,  have  been  so  entitled, 
under  the  limitations  herein  contained;  and  if  the 
same  hereditaments  would  under  this  power  be 
liable,  at  any  one  time,  to  the  payment  of  a  larger 

yearly  sum  in  the  whole  than  £ ,  then  the 

posterior  charge  or  charges  shall  not  take  e£Pect, 
or  shall  only  partially  take  efPect  in  possession, 
until  the  amount  of  the  previous  charge  shall  cease 
or  be  diminished,  so  as  always  to  limit  the  existing 
annual  charge  to  the  sum  lastly  specified.     I  em-  power  to  fe- 

male  tenants 

POWER  every  female  tenant  for  life,  under  the  for  life  to  ii- 

•^      .  .  mitlifees- 

limitations  herein  contained,  whether  entitled  in  tates  to  hus- 

•      .  .  .  .  bands, 

possession  or  not,  either  in  contemplation  of  mar- 
riage, or  after  marriage,  hy  deed,  revocable  or  ir- 
revocable, to  be  executed  by  her  in  the  presence  of 
and  attested  by  one  or  more  witness  or  witnesses,  or, 
by  her  will  or  any  testamentary  writing,  to  appoint 
(but  without  prejudice  to  any  prior  subsisting  uses 
or  powers)  to  or  in  favour  of  any  husband  whom 
she  shall  marry  or  have  married,  my  said  heredi- 
taments, or  any  part  thereof,  for  his  life,  or  any 
yearly  rent-charge  to  be  issuing  out  of  my  said 
hereditaments,  or  any  part  thereof,  and  to  be  pay- 

s2 
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able  during  his  life»  with  such  powers  and  reme- 
dies for  securing  the  same  rent-charge  as  are 
authorized  to  be  created  by  the  power  of  appoint- 
ing jointures  kstly  hereinbefore  contained;  such 
appointed  estate  or  yearly  rent-charge  to  com- 
mence from  the  decease  of  the  appointor;  but  no 
estate  or  yearly  rent-charge  to  be  appointed  under 
this  power  shall  take  e£Pect  as  an  actual  estate  or 
charge,  unless  the  appointor  shall  be,  or  afterwards 
become  entitled  in  possession  to  the  said  heredita- 
ments, or  would,  if  living,  have  been  so  entitled, 
under  the  limitations  herein  contained;  and  if  the 
said  hereditaments  would  under  this  power  be  li- 
able, at  any  one  time,  to  the  payment  of  a  larger 

yearly  sum  in  the  whole  than  £ ,  then  the 

Power  tote-   postcHor  charge,   &c.    [«upra,  p.  387].     I  em- 
to  charge       POWER  every  tenant  for  life,  under  the  limitations 

with  portions  •' 

SuSrm***^  herein  contained,  whether  entitled  in  possession 
or  not,  by  deed,  revocable  or  irrevocable,  to  be 
executed  in  the  presence  of  and  attested  by  one 
or  more  vntness  or  vntnesses,  or  by  his  or  her  last 
Mrill,  or  any  testamentary  writing,  to  appoint  (but 
without  prejudice  to  any  jointure,  rent-charge,  or 
life-estate,  to  be  Hmited  to  the  wife  or  husband  of 
such  tenant  for  life  under  any  power  hereinbefore 
contained)  my  said  hereditaments,  or  any  part 
thereof,  to  any  trustee  or  trustees  for  any  term  of 
years,  without  impeachment  of  waste,  upon  proper 
trusts  and  with  and  under  proper  powers  and  pro- 
visions for  raising,  otherwise  than  by  sale,  for 
the  child  or  children  of  the  tenant  for  life  so  ap- 
pointing, other  than  an  eldest  or  only  son,  or  an 
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eldest  or  only  daughter,  entitled  to  the  inheritance 
of  the  said  hereditaments  under  the  limitations 

aforesaid,  a  portion  not  exceeding  £ for  one 

child,  or  portions  not  exceeding  in  the  whole  £ 

for  two  children,  or  £ for  three  or  more  chil- 
dren, with  maintenance  not  exceeding  interest  at 
the  rate  of  4/.  per  cent,  per  annum  on  such  portion 
or  portions;  hut  the  term  to  he  created  as  last 
aforesaid  shall  he  suhject  to  a  proper  proviso  for 
cesser,  and  the  trusts  thereof  shall  not  he  capahle 
of  heing  executed,  unless  the  appointor,  or  his  or 
her  issue,  shall  he,  or  shall  afterwards  hecome  en- 
titled in  possession  to  the  said  hereditaments  under 
the  limitations  aforesaid;  and,  if  the  said  heredi- 
taments would  hj  reason  of  the  exercise  of  this 
power  he  liable,  at  any  one  time,  to  the  payment  of 
a  larger  principal  in  the  whole  than  £ ,  (in- 
cluding the  portion  or  portions  raisable  under  the 
trusts  of  the  said  term  of  one  thousand  years),  then 
the  charge  or  charges  posterior  in  point  of  title 
shall  he  wholly  or  partially  suspended :  Provided  Power  to  tj- 
always,  that  it  shall  be  lawful  for  every  person  for  [J^JjJf ^'^ 
the  time  being  entitled  in  possession  as  beneficial  8™«»t1ea 
tenant  for  life,  or  as  tenant  in  tail,  under  the  limita- 
tions hereinbefore  contained,  by  indenture  executed 
by  him  or  her  in  the  presence  of  and  attested  by 
one  or  more  witness  or  witnesses,  to  appoint  by 
way  of  lease  my  said  hereditaments  or  any  of  them 

(except  my  capital  mansion-house  at ,  and 

the  out-buildings,  garden,  and  pleasure-grounds 
thereto  belonging)  for  any  term  of  years  not  ex- 
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ceedhig  twenty-one  jean  in  possession  ham  iht 
making  of  the  lease,  so  as  the  best  jeaify  rent 
pajabk  half- jeari j  or  qnartecl j  be  reaerred,  and 
no  fine  or  preminm  be  taken,  and  so  as  the  lease 
contain  oorenants  for  payment  of  the  rent  and 
taxes,  for  repairing  and  keeping  in  r^air  the  pre- 
nuses  demised,  and,  if  the  lease  comprise  anybuld- 
ings,  for  insnriog  the  same  against  loss  by  fire,  to 
the  extent  of  two-thirds  of  the  Yalne  thereof  witli 
snch  other  oorenants  as  the  lessor  shall  think  rea- 
sonable, and  also  a  proviso  for  re-entry  on  non-paj- 
ment  of  the  rent  for  a  period  not  exceeding  faitj 
days  after  the  same  shall  become  doe,  or  on  breach 
of  any  of  the  ooyenants,  and  so  as  the  lessee  exe- 
Powmtoieu  cote  E  Counterpart:  Protioed  also,  that  it  shall 
and  make  pu--  be  lawfiil  for  the  Said  [trustees  to  preserve  ctmtm- 
gent  remainders^   or  the  sundvor  of  them,  his 
executors  or  administrators,  with  the  oonsoot  in 
writing  of  the  person  for  the  time  being  entitled  in 
possession  as  beneficial  tenant  for  life,  or  as  tenant 
in  tail,  under  the  limitations  herein  contained, 
to  sell  my  said  hereditaments,  or  any  part  thereof 
(except  my  capital  mansion-bouse  and  the  out- 
buildings, garden,  and  pleasure-grounds  thereunto 
belonging),  together  or  in  parcels,  by  public  sale 
or  private  contract,  or  to  exchange  my  said  here- 
ditaments, or  any  part  thereof,   (except  as  afore- 
said), for  other  hereditaments  or  tenements  of  the 
description  hereinafter  authorized  to  be  purchased, 
or  to  make  partition  of  any  hereditaments  whereof 
an  undivided  share  or  shares  is  or  are  hereby  de- 
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Tised»  with  liberty  to  give  or  accept  any  sum  or 
sums  of  money  for  equality  of  excbai^  or  parti* 
tion,  and  thereupon,  by  deed  executed  by  the  said 
[same  trustees'],  or  the  survivor  of  them,  his  exe- 
cutors or  administrators,  in  the  presence  of  and 
attested  by  one  or  more  witness  or  witnesses,  to 
make  such  revocation  of  the  uses  of  my  will,  and 
such  appointment  of  new  uses,  as  shall  be  proper 
for  effecting  the  sale,  exchange,  or  partition;  And 
I   declare  that  the  said   {same  trustees],   or  the 
survivor  of  them,  his  executors  or  administrators, 
may  apply  the  money  to  be  received  from  any  such 
sale,   exchange,  or  partition  as  aforesaid,  in  the 
first  place  in  dischai^ng  the  incumbrances  (if  any) 
which  shall  then  affect  the  hereditaments  hereby 
limited  in  strict  settlement,  and  shall  lay  out  the 
money  so  received,  and  not  so  appUed,  in  the  pur- 
chase of  freehold  hereditaments  in  fee-simple  in 
possession,  situate  in  England  or  Wales,  or  of 
copyhold,  or  customary,  or  leasehold  tenements, 
(such  leasehold  tenements  to  be  held  under  a 
renewable  lease  or  leases  for  Hves,  or  for  years, 
or  for  a  term  of  years  absolute  whereof  at  least 
fifty  years  shall  be  unexpired),  convenient  to  be 
held  with  the  hereditaments   hereby  limited  in 
strict  settlement  or  to  be  acquired  under  this  pro- 
vision, and  shall  settle  or  cause  to  be  settled,  as 
well  the  hereditaments  and  tenements  so  to  be 
purchased,  as  the  hereditaments  and  tenements 
to  be  acquired  by  means  of  any  such  exchange  or 
partition  as  aforesaid,  to  and  upon  such  of  the 
uses  and  trusts,  and  subject  to  such  of  the  pro- 
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Tisions  herein  limited  or  expressed  concerning  my 
freehold  hereditaments   hereinbefore  devised   as 
shall  be  subsisting,  or  as  near  thereto  as  may  be; 
but  so  as  not  to  vest  absolutely  the  chattels  real 
to  be  so  settled  in  any  tenant  in  tail  of  the  free- 
hold hereditaments,  who  sl>all  die  under  the  age 
of  twenty-one  years  without  leaving  issue  in  tail 
hving  at  his  or  her  decease,  [or,  shall  settle  or 
cause  to  be  settled  the  estates  so  to  be  purchased, 
and  the  estates  to  be  acquired  by  means  of  any 
such  exchange  or  partition  as  aforesaid^  conform- 
ably to  the  dispositions  hereby  made  concerning 
my  estates  of  the  same  or  the  like  tenure  here- 
by devised,  so  far  as  such  dispositions  shall  be 
then  capable  of  taking  effect],  and  shall,  until  the 
same  money  shall  be  so  laid  out  as  aforesaid,  in- 
vest the  same  in  or  upon  pubhc  stocks,  funds,  or 
securities  of  the  United  Eongdom,  or  real  securi- 
ties in  England  or  Wales,  in  the  names  or  name 
of  the  said  {same  trustees],  or  the  survivor  of  them, 
his  executors  or  administrators,  and  vary  the  in- 
vestment from  time  to  time  for  any  other  or  others 
of  the  like  nature;  And  I  declare  that  the  income 
of  such  investment  shall  follow  the  dispositions  to 
which  the  rents  of  the  hereditaments  directed  to 
be  purchased  therewith  would,  if  such  purchase 
were  made,  be  subject;  But  I  direct  that  no  sucb 
purchase  or  investment  as  aforesaid  shall  be  made 
while  there  shall  be  any  person  entitled  as  bene- 
ficial tenant  for  life,  or  tenant  in  tail,  in  posses- 
sion, under  the  limitations  herein  contained,  and 
of  the  age  of  twenty-one  years,  without  the  pre- 
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vious  consent  in  writing  of  such  person;  And,  in- 
asmuch as  the  limitations  hereinbefore  contained 
concerning  my  freehold  hereditaments  are  not  in 
all  respects  the  same,  I  direct  that  distinct  sales, 
exchanges,  purchases,  and  investments  shall  be 
made,  so  that  the  several  estates  or  iimds  dif- 
ferently settled  may  be  readily  ascertainable. 
Provided  also,  that  every  person  having  a  proviso  re- 
surname  or  arms  di£Perent  from  the  surname  or  MnuentlSed 

i«A  'It  11-1     fi  under  the  li- 

arms  heremafter  required  to  be  used,  who  shall  mitatioM  t<» 

,  ^    ^  .  .  take  the  tes- 

become  entitled  in  possession  as  beneficial  tenant  ^^^^ »"«« 

*^  and  arms. 

for  life  or  in  tail  under  the  limitations  herein  con- 
tained, and  not  be  a  married  woman,  or  who  shall 
marry  any  female  becoming  so  entitled,  other- 
wise than  for  her  separate  use,  shall,  as  to  every 
such  tenant,  within  eighteen  calendar  months  after 
he  or  she  shall  become  entitled  in  possession,  if 
of  the  age  of  twenty-one  years,  or,  if  not,  within 
eighteen  calendar  months  after  attaining  that  age, 
and  as  to  every  such  husband  within  eighteen 
calendar  months  after  his  wife  shall  become  en- 
titled in  possession,  or  be  married  to  him,  which- 
ever shall  last  happen,  endeavour  to  obtain  an  act 
of  Parliament,  or  Hcense  from  the  Crown,  author- 
izing such  person  to  assume  and  use  my  surname 

of ,  either  alone,  or  in  addition  to  his  or  her 

usual  surname,  (but  so  that  the  name  of 

shall  be  the  last  and  principal  name),  also  the 

arms  of quartered  with  his  or  her  family 

arms,  and  shall  on  obtaining  such  act  or  license 
assume  and  thenceforth  use  the  same  surname 

s  3 
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and  arms  aocordmgly;  And  that  every  person 
excluded,  by  reason  of  his  or  her  ahreadj  bearing 
the  surname  and  arms  aforesaid,  from  the  ope- 
ration of  the  requisitions  aferesaid,  shall  continue 
the  use  of  such  surname  and  arms;  And  that,  in 
case  of  neglect  or  refusal  (6)  to  comply  with  aD 

SuMHtkMM        (b)  The  point!  chiefly  to  be  attended  to  in  framing  elaiiMs 
dMUMfln-'*'  ®^  ^^  nature  are : — Fhrwt,  To  describe  with  ezplicitziflss  and 
iuw  dFttliaaie  P'^'^^^^''^  ^®  *^  ^^  event  contemplated  by  the  testativ. 
and  anns»  fte.  Por  instance,  (by  way  of  selecting  a  few  examples  of  fire- 
qnentoccorrenoe),  where  a  name  is  to  be  assumed,  it  should 
be  shewn  whether  the  authority  of  the  King's  license  or  an 
act  of  Parliament  is  to  be  obtained,  or  the  claose  will  be  sa- 
tisfied by  an  nnauthorized  assnmption  of  the  name  ;  (XciyA 
T.  Leiffht  15  Ves.  92) ;  and  whether  a  penKm  who  has  pre- 
viously so  assumed  it  is  to  be  considered  as  exempt  from  an 
injunction  which  was  imposed  exclusively  on  persons  not 
hearing  the  name,  {Doe  v.  Yates,  1  Dowl.  &  Ryl.  187 ;  S. 
C.  S  Bam.  8t  Aid.  544 ;  see  also  Hawkins  v.  Ltucombe^  2 
Swanst.  375).     So,  if  the  clause  injoins  residence,  it  oog^t 
to  appear  what  length  of  continuous  or  occasional  occupatkn 
is  to  be  deemed  sufficient.    Again,  if  the  object  be  to  oonfine 
the  appropriation  of  the  property  to  the  personal  enjoyment 
of  the  devisee,  the  clause  should  be  expressly  extended  to 
alienations  by  operation  of  law.     Secondly ,  In  cases  where 
the  act  or  event  is  of  a  recurring  nature,  and  there  is  a  se- 
ries of  limitations,  and  it  is  the  intention  of  the  framer  of 
the  instrument  to  subject  the  estate  of  such  person  fairing 
under  the  limitations  to  the  performance  of  the  act,  or  the 
happening  of  the  event,  such  intention  should  be  made  veiy 
clear  by  express  provision,  lest  it  should  be  contended  that 
by  the  act  having  been  once  performed,  or  the  event  having 
once  happened,  those  taking  by  the  late  limitations  were  ex- 
empted from  the  consequences  incident  to  the  recunence  of 
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or  any  of  the  requisitions  of  this  proviso^  the 
estate  or  estates  hereby  limited  for  the  life  of 

the  event,  or  to  the  non-perfbrmance  by  them  of  the  act. 
In  the  Bari  of  Scarborough* s  case  it  was  contended  (though 
unsaccessfully)  that  the  descent  of  the  earldom  and  the 
ahifting  of  the  estate  having  once  happened,  the  use  for 
again  shifting  the  estate  on  a  second  descent  was  nugatory, 
its  power  having  been  exhausted  by  one  operation.  Much 
use  was  made  of  an  argument  derived  from  the  different 
modes  in  which  the  clause  imposing  the  necessity  of  talcing 
the  name  and  arms  of  the  Savile  fgomly,  and  the  clause 
shifting  the  estate  on  the  descent  of  the  earldom,  were 
framed ;  the  former  having  been  framed  so  as  clearly  to  in- 
join  the  necessity  of  complying  with  the  clause  toties  qtKities, 
the  latter  expressing  that  necessity  with  less  clearness.  (3 
Adol.  &  Ellis,  2 ;  S.  C.  on  appeal  to  the  Exchequer  Cham- 
ber, 3  Adol.  &  Ellis,  897-— 901).  TMrdly,  It  should  be 
shewn  distinctly  whether  the  prescribed  act  or  event  is  to  be 
in  the  nature -of  a  condition  precedent  or  a  condition  subse- 
quent; in  other  words,  whether  the  performance  or  hap- 
pening is  to  precede  the  vesting,  or  dkc  non-performance  or 
non-happening  is  to  divest  an  interest  antecedently  vested. 
Fourthly,  It  should  be  stated  whether  the  whole  duration  of 
Ufe,  or  any  and  what  less  period,  is  to  be  allowed  for  per- 
formance, and  whether  any  and  what  notice  is  to  be  given  to 
the  devisee.  (The  rule  as  to  notice  is,  that,  where  the 
devisee  on  whom  the  condition  is  imposed  is  the  testator's 
heir,  the  devisee  over  is  bound  to  apprise  him  of  the  condi- 
tion, but  not  otherwise.  {Doe  v.  Beauderkf  11  East,  457). 
F^hfyi  The  clause  should  point  out  the  precise  destination 
of  the  property,  in  the  event  of  non-compliance,  shewing 
clearly,  if  there  are  remainders  limited  to  the  issue  of  the 
offending  party,  whether  they  are  or  are  not  to  be  involved 
in  the  forfeiture.  Sixthly f  If  the  danse  is  of  a  nature  to 
require  the  concurrence  of  a  third  person^  as,  for  instance, 
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the  penon,  or,  as  the  case  nuy  be,  the  estate 
tail  hereby  limited  to  the  perscm,   or   ancestor 


marrying  willi  ooDMot,  &c.,  or  living  in  llie  service  of  ano- 
ther, &c. ;  then  it  ought  to  be  ahewn,  what  is  to  be  the  re- 
•alt  of  oomplianoe  becoming  in^pncticable  by  liie  death  or 
Innacy  of  aoch  perwm.    No  one  the  least  figwaintnd  widi 
onr  Equity  reports  will  require  to  be  infiMmed  tiut  ques- 
tions soch  as  these  have  been  prodnctire  of  mndli  litigatkni. 
At  to  oondi-         In  yarioos  points  of  view  it  is  in^wrtsnt  that  oonditioDS 
on  tenanuin  precedent  and  subsequent  shoold  be  accoiateiy  distiiigiiiahed. 
^  '  In  regard  to  estates  tail,  the  efficiency  of  the  restriction  de- 

pends entirely  on  the  distinction ;  for,  if  it  is  sobaequent, 
the  devisee  may,  at  any  time  before  the  actual  divesting  of 
the  estate,  defeat  the  limitation  over  by  an  inroQed  convey- 
ance, (now  substituted  for  a  common  recovery),  wiiidi  would 
have  the  effect  of  destroying  all  executory  limitaticms  ulte- 
rior to  and  engrafted  on  the  estate  taiL    {Eoduuom  v. 
ComynSt  Cas.  temp.  Talb.  165 ;  Gullhfer  v.  Ashby,  4  Burr. 
1929 ;  S.  C.  1  Sir  W.  Blackst.  607  ;  Doe  v.  Bemtclerk^  11 
East,  457).     An  estate  tail,  therefore,  to  which  a  condi- 
tional limitation  is  intended  to  be  annexed,  ought  always  to 
be,  when  possible,  so  framed  that  it  shall  not  vest  in  the  de- 
visee until  performance ;   and  if  it  be  meant  that  the  de- 
visee in  tail  shall  have  the  enjoymeni  of  the  lands  antece- 
dently to  the  performance  of  the  condition,  a  precedent 
estate  for  years  should  be  carved  out,  determinable  on  per- 
formance, or  at  the  expiration  of  the  period  within  which 
only  performance  can  occur. 

Another  considerable  point  of  difference  between  condi- 
tions precedent  and  subsequent  is,  that,  where  a  condition 
precedent  becomes  impossible  to  be  performed*,  the  estate 


*  In  Darley  v.  Langworthy,  3  B.  P.  C.  359,  Toml.  ed., 
a  testator  devised  certain  property,  including  an  estate  called 
B.,  to  his  wife,  on  condition  that  she  resided  at  B.     He 
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of  the  person,  who  or  whose  husband  shall  be 
guilty  of  such  neglect  or  reAisal,   shall  cease» 


fails,  while  the  effect  of  a  similar  event  on  an  estate  which 
is  made  defeasible  b  j  a  condition  subsequent  is  to  render 
the  estate  absolute. 

And  it  is  to  be  observed,  that,  where  the  condition  which  Rule  as  to 
is  to  precede  the  vesting  of  an  estate  is  of  a  nature  to  re-  coming  bn- 
quire  for  its  performance  the  co-operation  of  a  third  per-  EJfomS?* 
son,  the  mere  performance  by  the  devisee  of  his  part  of  the 
condition  wiU  not  give  effect  to  the  devise,  since  a  testator 
may,  if  he  chooses,  give  one  person  an  estate  in  case  an- 
other does  a  certain  act,  and  not  otherwise ;  and,  if  he  has 
so  intimated  his  intention,  nothing  less  than  the  prescribed 
act  can  entitle  the  devisee.  Thus,  if  lands  are  devised  to  A. 
in  fee  when  he  shall  attain  the  age  of  twenty-one  years,  in 
case,  before  that  event,  he  shall  marry  B.,  although  B. 
should  die  in  childhood,  or  marry  Z.,  or  refuse  to  marry  A. 
after  overtures  from  him,  the  estate  nevertheless  would  not 
vest.  {Lord  Falkland^.  Bertie^  2  Vem.  333  ;  S.  C.  1  Salk. 
231:  Roundell  v.  Currer,  2  B.  C.  C.  67).  On  the  other 
hand,  if  lands  were  devised  to  A.  in  fee,  with  a  proviso  that, 
unless  A.  before  the  age  of  twenty-one  should  marry  B., 
then  his  estate  should  cease .  if  the  marriage  were  prevented 
by  the  means  before  suggested,  A/s  estate  would  become 
absolute.  {Thomoi  v.  Howell,  1  Salk.  170;  Aislabie  v. 
Prtce,  3  Madd.  256 ;  S.  C.  3  J.  B.  Moore,  358).  So,  if 
the  condition  were  that  the  devisee  should  dispose  of  part 
of  the  lands  for  an  illegal  purpose,  as  to  a  charity,  the  con- 
dition (which  is  necessarily  subsequent,  since  its  perform- 
ance requires  that  the  devisee  should  have  the  estate) 


rendered  the  performance  of  this  condition  impossible,  by 
suffering  a  common  recovery  of  B.,  which  revoked  the  de.. 
vise  to  the  wife. 
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and  the  sabsequent  limitations  be   accelerated; 
]ret  80   that  if  all  or  any  of  the   uses   limited 

would  be  Toid  and  the  estate  absolate.    {Poor  v.  Utoff, 

6  Madd.  32). 

^^hcKcftate      It  should  seem  that  the  doctrine  stated  to  be  applicaUe 

if  devlMd 

over  OB  noD-  to  coudttftons  subsequent  becoming  impossible  to  be  per- 

'*"*'*"""^  formed,  does  not  obtain  where  the  estate  is  devised  over  on 
non-performance ;  in  which  case,  to  hold  that  the  estate  of 
the  first  devisee  had  become  absolute,  would  be  to  adjudge 
that  the  estate  of  the  second  and  substituted  devisee  had 
fuled,  notwithstanding  the  hi4>pemng  of  the  event  on  which 
it  was  expressly  given,  which  seems  to  be  an  unfair  and  un- 
authorized interference  with  the  rights  of  the  respective  ob- 
jects of  the  testator's  bounty,  and  an  undue  curtailment  of 
the  testamentary  power. 
Eflbctofftgift      Hence  has  arisen  the  important  difference,  existing  in 
breach  of  ft     many  instances,  between  the  effect  of  a  condition  which  is 
*^*'°^^'^*       accompanied  by  a  devise  or  bequest  over,  and  cme  tiiat  is 
not  so  accompanied.    Thus,  though  it  is  clear  liiat  where 
real  or  personal  estate  is  given  to  a  person  in  case  he  shall 
execute  a  release,  or  shall  not  dispute  the  will,  or  shall  do 
or  decline  to  do  any  other  prescribed  act,  and  in  default  ihe 
property  is  given  over,  such  ulterior  devise  or  beqnest  wiQ 
take  effect,  whatever  may  be  the  nature  of  the  property,  or 
of  the  act  which  is  injoined  or  prohibited.     (See  Cleaver  v. 
Spuriing,  2  P.  W.  426;  Sw^son  v.  Viekerif  14  Vcs.  341; 
Tulk  V.  Houlditeh,  1  Yes.  &  B.  248 ;  Burgees  v.  SobnuoH, 
1  Madd.  172;  S.  C.  3  Mer.  7). 
Equitable  re-      Yet  it  is  equally  clear,  that  where  there  is  no  devise  or 
forfefture,       bequest  over,  and  the  condition  is  of  a  nature  to  admit  of 
nogiftoT^.    compensation  being  made,  equity  will,  on  subsequent  per- 
formance, relieve  against  a  forfeiture  incurred.     And  ac- 
cordingly, from  the  earliest  period  of  the  reported  proceed- 
ings of  Courts  of  Equity,  it  has  been  held,  tiiat  where  lands 
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to  the  issue  of  a  tenant  for  life,  whose  estate 
shall  so  cease,  shall  he  contingent,  a  limitation  to 

of  inlieritaiice  are  given  upon  condition  ihaJt  the  devisee  pay 
a  sum  of  money  within  a  definite  period,  and  the  money 
not  being  paid,  the  heir  enters  for  a  breach  of  the  condition, 
a  Court  of  Equity  will,  notwithstanding  the  lapse  of  the 
prescribed  period  of  performance,  restore  the  estate  to  the 
devisee  upon  payment  of  principal,  interest,  and  costs. 
{SiUmony,  Vatue,  Tothil,  105;  Underwood  v.  Swain,  1 
Rep.  Chan.  161;  Bamardiaion  v.  Fane,  2  Yes.  sen.  366; 
Grinutone  v.  Lord  Bruce,  Id.  492 ;  see  also  Cage  v.  JZm- 
eel,  2  Vent.  352;  WaUie  v.  Crimes,  1  Ch.  Cas.  89).  And 
this  species  of  relief  has  been  extended  to  cases  less  palpa- 
bly admitting  of  after-satisfaction,  as  in  Coffe  v.  Rueeei,  (2 
Vent.  352),  where  a  testatrix  had  devised  lands  to  her  exe- 
cutors to  pay  500/.  out  of  them  to  her  son  at  the  age  of 
twenty-one,  provided  that,  if  his  father  did  not  execute  a 
certain  release  to  the  executors,  then  the  devise  of  the  500/. 
should  be  void,  and  go  to  the  executors.  A  release  was 
tendered  to  the  father,  who  refused  to  execute  it,  but  he 
now  offering  to  do  so,  the  legacy  was  decreed  to  be  paid  to 
the  son;  the  Lord  Chancellor  distinguishing  this  case  from 
a  condition  requiring  marriage  with  consent,  which  did  not 
admit  of  after-satis£action.  It  is  observable,  that  in  the 
last  case  no  time  was  prescribed  by  the  testator  for  the  exe- 
cution of  the  release,  but,  according  to  subsequent  cases, 
even  this  circumstance  would  not  have  excluded  equitable 
relief.  Thus,  in  the  case  of  Taylor  v.  Pt^ham,  (I  B.  C.  C. 
168),  where  a  testator  gave  to  A.  an  annuity  of  600/.  on 
condition  that  he  should,  within  three  months*,  execute  a 


*  The  computation  is  exclusive  of  the  day  of  the  testa- 
tor's death.  If,  therefore,  the  condition  requires  an  act  to 
be  done  within  six  calendar  months  after  the  death,  and 
such  death  takes  place  on  the  12th  of  January,  the  last  day 
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the  use  of  the  said  [trustees  to  preserve  contin- 
gent remainders'],  their  execators  and  administra- 

release  of  all  demands  on  his  (the  testator's)  estate. — ^The 
]>er8on  beneficially  interested  in  the  testator's  residiiary 
personal  estate  under  the  will  filed  a  bill  against  the  annm> 
tant,  alleging  that  a  release  had  been  tendered  and  refused, 
and  insisting  that  the  annuity  was  fbrfdted.  The  annui- 
tant, on  the  other  hand,  insisted  on  his  right  to  release  at 
any  time.  Lord  Thurhw  declared  the  nde  to  be,  that  if 
the  court  can  put  the  parties  in  the  same  situation  as  if  the 
condition  had  been  performed,  it  will  never  suffer  a  for- 
feiture to  attach.  He  considered  that  the  release  which 
had  been  tendered  had  been  properly  refused,  as  it  extended 
to  other  annuities  given  by  the  testator  to  the  legatee, 
which  ought  not  to  have  been  included.  His  Lordship, 
therefore,  referred  it  to  the  Master  to  prepare  a  proper  re- 
lease, which  was  done:  but,  the  legatee  still  refusing  to 
execute  it,  a  decree  was  made  absolutely  excluding  him 
from  the  annuity  of  600/.  In  this  case  the  absence  of  an 
express  bequest  over  was  not  the  avowed  ground  of  deter- 
mination, but  it  formed  that  of  the  two  next  cases.  Thus, 
in  Simpson  v.  Viekers,  (14  Ves.  341),  where  a  testator  be- 
queathed to  his  brother  M.  1,000/.,  to  be  paid  within  six 
calendar  months  after  his  (the  testator's)  decease,  upon  his 
then  executing  tp  the  executrix  a  release  of  all  claims  and 
demands ;  and,  if  he  refused  or  declined  to  do  so,  the  testator 
revoked  the  bequest,  appointing  his  sister  £.  sole  executrix. 
M.  appears  not  to  have  given  the  release  within  the  time  pre- 
scribed; and  yet  he  was  held,  without  opposition,  to  be 
entitled  to  the  legacy,  upon  his  subsequently  releasing  all 
demands.  So,  in  the  more  recent  case  oiHollinrake  v.  Lis- 
ter,  (1  Russ.  500),  where  a  testator  forgave  to  a  debtor  all 


of  performance  is  the  12th  of  July.     {Lester  y.  Garland j 
15  Ves.  248). 
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tors,  for  the  life  of  such  tenant,  shall  spring  up 
and  immediately  precede  the  use  or  uses  from  time 

his  demands,  on  condition  that  within  two  months  after  his 
decease  he  signed  a  release  of  all  his  claims  to  the  property 
which  the  testator  had  given  to  his  (the  debtor's)  wife ;  and 
the  testator  directed  his  executors  to  release  the  debtor  if 
he  signed  snch  release,  but  not  otherwise.  No  release  was 
executed  by  the  debtor,  a  doubt  being  raised  whether  it 
ought  to  be  made  in  favour  of  his  wife  or  of  the  testator's 
estate.  Lord  Oiffbrd,  M.  R.,  was  of  opinion,-  that  the  re- 
lease should  be  in  favour  of  the  wife;  and  his  Lordship,  on 
the  authority  of  Taylor  v.  Popham,  {ante,  399),  held  that 
as  the  condition  was  not  accompanied  by  a  bequest  over  in  . 
de&ult,  the  Court  would  relieve  against  the  forfeiture.  The 
executors,  therefore,  were  decreed  to  execute  to  the  debtor 
a  release  from  the  testator's  demands  on  his  executing  a  set- 
tlement in  favour  of  his  wife  of  the  estate  in  question. 

If  the  devisee's  or  legatee's  title  to  equitable  relief  is  to  what 
depend  simply  on  the  fact  of  the  absence  of  a  devise  or  be-  g{ft  over, 
quest  over,  the  question  is  reduced  to  a  very  narrow  com- 
pass; it  would  merely  be  necessary  to  ascertain  what 
amounted  to  such  a  devise  or  bequest;  in  reference  to 
which  it  is  to  be  observed,  that,  although  in  an  early  case, 
(Cage  v.  Ruwelf  2  Vent.  352,  stated  ante,  399),  it  appears 
to  have  been  considered  that  a  direction  that  a  sum  of  mo- 
ney, which  was  to  be  raised  by  the  executors,  should  on 
breach  of  the  condition  go  to  the  executors,  was  not  a  be- 
quest over,  because  no  more  than  the  law  implied;  yet  in 
several  more  recent  cases  a  direction  that  the  legacy  shall 
fall  into  the  residue  has  been  treated  as  having  the  operation 
of  an  express  bequest  over.  ( Wheeler  v.  Bingham,  3  Atk. 
364 ;  Llopd  v.  Branton,  3  Mer.  108).  It  is  clear,  how- 
ever, that  a  devise  or  bequest  over  will  not  be  supplied  in 
order  to  render  a  condition  effective.  Therefore,  where  a 
testator  had  devised  a  certain  estate  to  A.  for  Ufe;  remain- 
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to  time  in  oontingency,  upon  trust  to  preserve  the 
same,  but  to  permit  the  rents  and  profits  to  be 

der  to  the  hmn  male  of  the  body  of  B. ;  remainder  to  tiie 
heirs  male  of  the  body  of  C. ;  adding  a  proTiao  and  oondi- 
tion,  that  the  penons  to  whom  the  estate  should  come  did 
and  should  then  change  their  names,  and  take  the  testa- 
tor's—-one  of  the  points  decided  was,  tiiat  this  oonditian, 
which  was  held  to  be  a  condition  subsequent,  ccmferred  mi 
the  derisee  in  remainder  no  title  to  enter  on  the  breach, 
there  being  no  express  devise  orer  in  that  event.  {GMUher 
Y,  A»Kby,  2  Blackst.  607;  S.  C.  4  Burr.  1929).  Alter  aU, 
however,  legatees  must  not  presume  too  confidently  on 
their  license  to  disregard  conditions  which  are  ncyt  enforced 
by  a  bequest  over,  since  the  cases  do  not  very  predaely  de- 
fine the  limits  of  the  doctrine. 
Cam  in  Probably  the  courts  would  distinguish  between  a  condi- 


^uctefa*  tion  whose  performance  is  in  the  nature  of  a  personal  qua* 
pu!m<»rNith  li^c&tion,  such  as  that  of  preferring  a  claim  in  a  prescribed 
conditioiit.  manner,  or  within  a  prescribed  time,  and  one  involving 
a  coUateral  act  admitting  of  after-performanoe,  such  u 
the  execution  of  a  release.  Such  a  distinction  is  suggested 
by  two  modem  cases  ^vdiich  remain  to  be  stated,  where, 
though  there  were  express  bequests  over,  yet  the  dedaons 
appear  to  have  been  made  on  grounds  independently  of  tliit 
fiu:t,  and  which  seem  to  countenance  the  distinction  in 
question.  The  first  of  the  cases  alluded  to  is  Ikdek  t. 
Hmdditch,  (1  Yes.  &  Bea.  248,  259),  in  which  the  testator 
gave  his  son  John,  at  Malaga,  in  Spain,  2,000/.  stock, 
adding,  that  he  had  not  heard  fix>m  his  said  son  for  a  con- 
siderable time,  and  that  there  was  a  probability  that  he 
might  not  be  then  living :  he  therefi>re  declared  the  legacy 
to  be  given  to  his  son,  upon  condition  that  he  should  not  be 
entitied  thereto  unless  he  should  return  to  Enffkmd,  and 
penonalfy  claim  the  same  firom  his  executrix,  or  in  the  porch 
of  the  parish  church  of  Great  Waltham,  in  the  presence  of 
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received  and  enjoyed  by  the  person  or  persons 
from  time  to  time  entitled  to  the  first  vested  re- 


two  witnesses.  And  in  case  his  son  should  not  return  and 
make  snch  claim  within  seven  years  after  his  decease,  he 
should  be  presumed  to  be  dead,  and  the  legacy  should  be 
deemed  to  be  a  lapsed  legacy,  and  fall  into  the  residue. 
The  testator  directed  his  executrix  to  continue  the  stock  in 
the  Bank  for  the  above  period  after  the  testator's  death, 
until  sufficient  proof  of  the  death  of  his  son  was  produced, 
or  until  it  should  be  claimed  by  him  within  the  time  and  in 
manner  aforesaid.  And  the  dividends  were  to  accumulate 
for  the  benefit  of  the  son,  in  case  he  claimed  the  legacy  in 
the  manner  and  within  the  period  aforesaid,  or  of  the  resi- 
duary  legatee.  The  son  died  at  Malaga,  within  seven  years 
from  the  death  of  the  testator,  while  preparing  to  come  to 
England  to  comply  with  the  condition  imposed  by  the  testa- 
tor. The  legacy  was  claimed  by  his  executor,  contending 
that  it  was  meant  for  John,  if  he  happened  to  be  Uving, — 
a  fact  which  being  clearly  ascertained  in  the  affirmative, 
although  not  in  the  manner  prescribed  by  the  testator,  the 
substantial  part  of  the  condition  was  performed.  In  support 
of  the  argument,  the  civil  law  was  referred  to ;  but  Lord 
Eldfm  decided  against  the  claim,  taking  this  distinction, 
that,  ''in  all  cases  cited  by  the  claimant,  where  the  le- 
gacy was  considered  due,  the  means  by  which  the  party  ap- 
peared to  be  living  were  not  thought  to  be  essential ;  if  the 
fact  were  otherwise  established,  it  was  sufficient :  but  there 
is  in  this  will  language  plainly  shewing  that  the  testator 
did  not  mean  the  legacy  to  be  taken,  unless  the  fact  that 
the  party  was  living  was  pointed  out  by  the  means  by  which 
the  testator  required  that  demonstration."  So,  in  the  case 
of  Burgess  v.  Bobinson,  (1  Madd.  172 ;  S.  C.  3  Mer.  7),  the 
testator  bequeathed  200/.,  charged  upon  his  real  estate,  to 
each  of  his  three  nephews,  to  be  paid  to  them  as  soon  as 
they  arrived  in  England  or  claimed  the  same,  provided  such 
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mainder  for  the  time  being  therein  (c).    And  I 
declare,  that,  on  the  cesser  of  the  estate  of  a  female 


claims  were  made  vnthm  the  first  three  years  next  after  las 
decease.     And  the  testator  directed,  that,  if  only  two  of  his 
nephews  so  arriyed  or  made  their  claims  within  the  time 
aforesaid,  each  of  them  should  be  paid  250/. ;  but  if  onh 
one  arrived  and  claimed,  he  was  to  receive  400/.,  and  the 
residue  in  either  case  was  to  be  considered  part  of  the  tes- 
tator's residuary  estate ;  and  if  neither  nephew  arriTed  m 
England,  nor  made  claim  within  the  time  aforesaid,  500/.. 
part  of  the  legacies,  was  to  sink  into  the  residue.    The  tes- 
tator then  disposed  of  his  residuary  property.     None  (}( tfie 
nephews  came  to  England  within  the  three  years,  they  being 
ignorant  of  the  bequest,  and  the  claim  of  one  whoaftenwnif 
arrived  was  negatived,  SirTFl  Grant y  M.R.,  observing,  th»t 
the  testator  having  arbitrarily  imposed  on   the  l^^atee  < 
condition  with  which  he  had  not  complied,   although  the 
non-compliance  was  the  effect  of  his  ignorance  of  the  pro- 
vision intended,  yet  the  consequence  must  be,  that  he  was 
not  entitled  to  the  legacy.     It  ought  to  be  observed,  that,  in 
the  case  of  Simpsony.  VickerSy  (14  Ves.  341),  (where  an  es- 
tate  was  held  to  be  irrevocably  fixed  in  an  executory  de- 
visee, on  the  default  of  a  prior  devisee  to  execute  a  release 
within  the  prescribed  time),  it  was  contended,  on  the  an- 
thority  of  the  case  of  7%c  Earl  of  Northumberland  v.  Tht 
Earl  of  Aylesford,  ( Amb.  540),  that  the  devisee,  by  entering 
into  possession  of  the  devised  estate,  had,  according  to  the 
doctrine  of  election,  bound  himself  to  execute,  and  was  ^^' 
fore  to  be  considered  as  having  executed,  the  release;  but 
Sir  W.  Grant  considered,  that,  as  the  devisee  was  heir, 
and  entered  in  that  character,  contesting  the  will,  the  case 
did  not  apply ;    besides  which,  he  was  of  opinion  that  its 
authority  was  shaken  by  the  case  of  Lord  Beaulieu  v.  l^^ 
Cardigan,  Amb.  533,  S.  C.  nom.  Duke  of  Montague  t. 
Lord  Beaulieu,  3  B.  P.  C.  277,  (Toml.  ed.),  where  tie    ( 


,^ 
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tenant  for  life,  whose  husband  shall  so  neglect  or 
refuse  as  aforesaid,  any  appointment  or  appoint- 
ments of  a  rent-charge  or  rent-charges  made  or  to 
be  made  by  her  in  his  favour,  in  exercise  of  the 
power  hereinbefore  given  to  her,  shall  be  void. 
I  DEVISE  the  copyhold  tenements  and  heredita-  Devise  of  co- 

pyhold  estates 

ments  to  which  I  may  be  entitled  at  my  decease  by  reference 

•^  -^  to  the  limlta- 

to  such  of  the  uses,  and  subject  to  such  of  the  ?o™  °fj^^ 

'                     ^  freehold  es- 
tatet. 

House  of  Lords,  reversing  a  decree  of  Lord  Nortkington, 
(made  upon  grounds  similar  to  those  of  the  former  case), 
held,  that  a  devise  over,  which  was  limited  to  arise  on  the 
previous  devisee  not  suffering  a  common  recovery  within  a 
defined  period  of  certain  estates,  of  which  he  was  tenant  in 
tail,  to  prescribed  uses,  took  effect,  on  account  of  the  devi- 
see's  non-compliance  with  the  condition. 

(c)  Thus,  if  the  estate  stood  limited  to  A.  for  life,  re-  Name  and 
mainder  to  B.,  his  first  son  in  tail,  with  remainder  to  trus-  its  operation 
tees  for  A/s  life  to  preserve,  with  contingent  remainders  to  case, 
the  unborn  sons  of  A.  successively  in  tail,  remainder  to  C. 
for  life,  &c.,  and  the  life  estate  of  A.  determined  under  the 
proviso,  the  lands  would,  by  force  of  the  proviso,  become 
limited  to  B.  in  tail,  remainder  to  trustees  during  the  life  of 

A.  to  preserve  contingent  remainders,  remainder  to  the  un- 
born sons  successively  in  tail,  remainder  to  C,  &c. ;  and  if 

B.  were  to  die  without  issue,  and  without  barring  the  re- 
mainders in  the  lifetime  of  B.,  and  before  the  birth  of  ano- 
ther son  of  A.,  the  rents  would  be  payable  to  C,  as  the  next 
vested  remainder-man,  during  the  suspense  of  the  contin- 
gent remainders  to  the  unborn  sons  of  A.  It  seems  proper 
that  the  legal  freehold  of  the  trustees  should  be  postponed 
to  the  vested  estate  tail  of  B.,  and  **  immediately  precede  " 
the  contingent  remainders  to  be  supported,  though  in  ge- 
neral it  is  made  to  over-ride  all  the  remainders  to  the 
issue  of  the  tenant  for  life,  whether  vested  or  contingent. 
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provisions  hereinbefore  contained  concerning  my 
freehold  hereditaments  hereinbefore  devised,  as 
are  posterior  to  the  limitation  of  the  said  term  of 
500  years,  except  the  clause  declaring  life  estates 
to  be  unimpeachable  for  waste,  and  except  limita- 
tions to  preserve  contingent  remainders,  and  sab- 
ject  to  a  prohibition  against  exercising  the  power 
LAnother  of  leasing  without  hcense  of  the  lord.  \^Or,  I  de- 
^'^  VISE  my  copyhold  tenements  and  hereditaments 

to  the  use  of  the  said  {trustees  to  preserve  conr 
tingent  remainders) ^  their  heirs  and  assigns,  upon 
such  trusts,  and  subject  to  such  provisions,  as  shall 
correspond,  as  nearly  as  the  difPerence  of  tenure 
will  permit,  with  the  uses  and  provisions  herein- 
before contained  concerning  my  freehold  heredi- 
taments hereinbefore  devised  posterior  to  the  li- 
Deviie  of  mitstiou  of  the  said  term  of  500  years],  I  de- 
utM  for  lives  VISE  and  bequeath  the  leasehold  tenements  to 

And  yean  to 

tnuteei,  to  be  which  I  may  be  entitled  at  my  decease,  whether 

enj<^ed(iub-  ^  J  ^ 

molt  oKJe  ^^^^  ^^^  ^^^^^  ^'  ^^'  years,  absolute  or  determin- 
z«nt7&c  *^^®'  ^°^  *^®  ®*^^  [trustees  to  preserve  eonttn- 
^fSlTote  9^^  remainders'],  their  executors,  administrators, 
^!!£^theand  assigns.  Upon  trust,  out  of  the  rents  and 

limitations  of  /ij.    i.i_  i»  t_  •  •  , 

the  freeholds,  prouts  thereof,  or  by  raismg  money  on  mortgage 
thereof,  to  pay  the  rents  and  perform  the  cove- 
nants subject  to  which  the  same  tenements  are 
respectively  held,  and  to  renew,  at  the  usual  pe- 
riods, the  leases  of  such  of  the  same  tenements 
as  shall  be  or  have  been  held  under  leases  usuallj 
renewed;  and  subject  thereto,  Upon  trust  to 
permit  the  same  tenements  to  be  enjoyed,  as 
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nearly  as  the  difference  of  tenure  will  allow  of, 
according  to  the  limitations  and  provisions  here- 
inbefore contained  concerning  my  freehold  estates 
hereinbefore  deyised,  posterior  to  the  limitation  of 
the  said  term  of  500  years,  but  so  that  my  lease- 
hold tenements  held  for  years  shall  be  subject  to 
an  executory  limitation  over  on  the  death  of  any 
tenant  in  tail  of  my  freehold  hereditaments  under 
the  age  of  twenty-one  years,  without  leaying  issue 
in  tail  living  at  his  or  her  death,  to  or  in  favour 
of  the  person  or  persons  entitled  under  the  sub- 
sequent limitations,  according  to  the  tenor  of  such 
limitations  (cf).  I  direct  that  the  library  of^^fi^- 
books,  with  the  book-cases  and  appendages,  the  h^iJ5|2^  ** 
pictures,  and  framed  prints,  and  the  statues,  mar-  S^'S^^" 
bles,  bronzes,  and  other  articles  of  vertu  which 
shall  be  in  or  about  or  belonging  to  my  mansion- 
house  of at  my  decease,  and  all  my  plate 

and  jewels  there  and  elsewhere  (e),  shall  be  an- 

(d)  The  form  commonly  used  merely  provides  negatively  Hdr-iooms— 
that  the  chattels  real  shall  not  vest  absolutely  in  a  tenant  c?u^ 

in  tail  unless  he  shall  attain  twenty-one  or  die  under  that 
age  leaving  issue  in  tail ;  but  it  seems  more  correct  to  di- 
vest and  limit  them  over  in  express  terms  on  that  event. 

(e)  Sometimes  words  of  locality  are  so  placed  in  con- 
nexion with  gifts  of  yarious  species  of  chattels,  a8  to  render 
it  doubtful  whether  the  restriction  applies  to  what  stands 
in  immediate  juxtaposition  or  takes  a  wider  range.  A 
question  of  this  kind  arose  under  the  will  of  Dr.  Francis 
Willis,  the  well-known  physician  of  Greorge  the  Third ;  who, 
leaving  three  establishments  at  A.,  B.,  and  C,  gave  to  his 
nephew  F.  the  lease  of  his  house  at  A.,  and  all  his  carriages. 
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nexed  to  the  same  mansion-house  as  heir-looms, 
to  be  enjoyed  by  the  person  or  persons  for  the 

hones,  implements,  and  chattels,  in  and  about  the  premises 
at  A. ;  andf  also,  his  household  goods  and  furniture,  pic- 
tures, plate,  linen,  china,  liquors  of  all  sorts,  and  brewing 
vessels,  and  likewise  his  watches  and  personal  ornaments ; 
and  he  likewise  gave  to  F.  all  his  books  in  his  house  at  B. ; 
the  testator  gave  the  premises  at  B.  to  trustees  for  sale. 
The  question  was,  whether  F.  was  entitled  to  the  furniture, 
&c.,  at  B.  and  C,  or  whether  the  local  restriction  applied  to 
the  whole,  so  as  to  confine  his  claim  to  the  property  at  A. 
Lord  Langdale,  M.  R.,held  that  it  was  not  so  confined, 
his  Lordship  considering,  that  though,  probably,  the  testator 
might  not  have  intended  to  give  to  F.  all  his  furniture  and 
other  enumerated  property  at  all  his  establishments ;  yet, 
that  this  was  the  effect  of  the  words  he  had  used ; — ^and  his 
Lordship  adverted  to  the  circumstance  that  the  bequest  ex- 
tended to  personal  ornaments,  which  it  was  not  probable 
that  the  testator  intended  to  confine  to  a  particular  place. 

Another  question  was,  whether  the  legacy  of  books  ex- 
tended to  certain  MS.  books  which  were  valuable,  as  con- 
taining minutes  of  the  testator's  attendance  on  his  royal  pa- 
tient during  his  insanity :  and  the  M.  R.  decided  in  the 
affirmative,  partly  on  the  ground  that  the  legatee  was  of 
the  medical  profession,  to  whom  the  books  might  be  sup- 
posed to  be  useful.  His  Lordship  was  also  of  opinion,  that 
a  bust  which  was  at  B.  did  not  pass,  there  being  no  general 
words  as  to  the  property  at  that  house  sufficient  to  comprise 
it.  There  was,  also,  some  discussion  as  to  the  extent  of  the 
phrase  ''  peroonal  ornaments,''  which  the  M.  R.  thought 
did  not  apply  to  a  pocket-book,  and  case  of  instrumoits, 
being  articles  of  use  and  not  of  ornament;  but  he  inclined 
to  think  that  it  would  comprise  articles  of  personal  or- 
nament subordinately  devoted  to  a  useful  purpose,  as  a 
diamond  ring  used  as  a  signet,  or  a  shirt-pin. 
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time  being  beneficially  entitled  to  tbe  same  man- 
sion-house, under  the  limitations  hereinbefore  con- 
tained, but  so  that  such  heir-looms  shall  be  sub- 
ject to  an  executory  limitation  over  on  the  death 
a£  such  tenant  in  tail,  under  the  age  of  twenty- 
one  years>  without  leaving  issue  in  tail  living  at 
Ixis  or  her  death,  to  or  in  favour  of  the  person  oi: 
persons  entitled  under  the  subsequent  limitations 
according  to  the  tenor  of  such  limitations;  and  I 
direct  that  my  executors  shall,  within  one  calendar 
month  after  my  decease,  cause  an  inventory  to  be 
made  of  the  said  heir-looms,  and  place  a  copy  of 
such  inventory,  signed  by  them  and  by  the  person 
tlien  entitled  to  the  enjoyment  of  the  said  heir- 
looms, among  the  muniments  of  title  to  my  said 
mansion-house  to  be  kept  therein,  and  deliver  an- 
other copy  so  signed  to  the  then  trustees  or  trustee 
of  the  limitations  hereinbefore  contained  for  pre- 
serving contingent  remainders,  to  be  kept  by  the 
trustees  or  trustee  for  the  time  being  of  such  limit- 
ations.    I  DECLARE  that  my  wife  shall  be  at  li-  p^minion  to 

•^  wife  to  reside 

berty  to  reside  in  my  mansion-house  of for  six  £,J3J^o^^ 

calendar  months  after  my  decease,  and  that,  whe-  SSntoSro 
ther  she  shall  reside  therein  or  not,  my  executors  SS^olrfor 
shall  keep  up  my  establishment  there  for  that  pe-    "* 
riod,  upon  the  same  scale  and  in  the  same  mode  as 
it  had  been  usually  maintained  in  my  lifetime,  and 
defray  the  housekeeping  expenses,  servants'  wages, 
taxes,  and  all  other  incidental  outgoings,  out  of 
my  personal  estate.     I  sEauEATH  my  carriages,  BMu^t  to 
carriage  and  saddle  horses,  with  the  harness  and  xiages,  «& 

T 
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aeecmtremeiits  bcl<»g?Bg  thwto,    -hmuckeepiD? 

atoraa  and  pTOvirionB,  wines,  hqaam,  fuel,  housfr 

hold  famture,  linen,  chinm  brewing  utensils,  and 

other  household  effects  belonging  to  me  at  my  de- 

cease,  (except  the  wrticles  hereinbefoie  constitiitd 

heir-looms),  to  my  sidd  wife  absohitely,  but  sa^ 

ject  to  be  used  and  consumed  by  my  executors  id 

K«idueof    keeping  up  my  establishment  as  aforesaid.     I  be- 

S5rSiS«i  auBATH  the  residue  of  the  pergonal  estate  te 

aSSitSS- which  I  may  be  entitled  at  my  decease  unto  the 

SrJSSi^Sid  said  [truttifea  to  preserve  contingent  renumden, 

S^SXie  their  executors  and  adminisfarators.  Upon  trust  to 

■~*  •"*""**' convert,  coUect,  and  get  in  the  same,  andtodis- 

pose  of  the  monies  to  arise  therefrom  in  maniKf 

hereinbefore  directed  concerning   the  monies  tc 

arise  from  the  sales  to  be  made  under  the  power  tf 

Powertopcu  sale  hereinbefore  contained.    I  authorizk  the 

?S5^of^.  trustees  or  trustee  for  the  time  being  of  such  res- 

"°^*^'        due  to  pennit  the  same,  or  any  part  thereof,  ts 

remain  outstanding  upon  secnrities  or  othenise, 

for  such  period  as  be  or  they  shall  think  fit  I 

nECLARE,  that  the  yearly  pifoduce  of  my  residn*? 

personal  esUte  for  the  time  being  outstanding 

(whether  such  produce  be  more  or  less  than  swi 

estate,  if  invested  pursuant  to  tbe  trust  aforessii 

would  have  yicWed),  shall  be  dewed  the  inoo!« 

thereof,  and  be  applied,  as  audi*  «mfi»fmablyK 

the  destination  of  the  rents  of  the  estates  diiect 

ed  to  be  purchased  with  such  residuary  estttei 

pwrerror      I  ORCI.ARB  that  if  the  coutra^  which  I  bave » 

compMta     tered  into,  dated  the dajy  of  —  instant, fr 
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the  purchase  of  a  freehold  estate  in  the  parr  h  of  contnct, 

•        1  /»  1    n  1  without  re- 

^  in  the  county  of >  shall  not  be  com-  quimg  a 

*  marketable 

pleted  in  my  lifetime,  my  said  trustees  shrll  hare  ^^'* 
full  discretionary  power  to  carry  the   same  into 
effect,  if  they  shall  deem  it  expedient  to  do  so,  al- 
though the  title  to  the  said  estate  shall  not  be 
strictly  marketable;    FAnd  in  case  the  said  con — ^if contract 

^  ^  be abandoned, 

tract  shall  be  vacated  on  account  of  a  defect  of  ?e™?»«yfo 

be  laid  out  in 

title  or  otherwise,  then  I  direct  my  said  trustees  JJJ^**  p"'" 
to  invest  a  sum  of  money,  equal  to  the  amount  of 
the  purchase  money,  in  the  purchase  of  freehold 
lands  to  be  settled  to  the  uses  and  upon  the  trusts 
by  this  my  will  declared  concerning  my  real  estate, 
and  until  such  purchase  shall  be  made,  the  said 
monies,  or  such  part  thereof  as  shall  not  be  so  laid 
out,  shall  be  invested  by  my  trustees  in  govern- 
ment or  real  securities,  and  the  dividends  or  inter- 
est of  such  investment  shall  be  paid  to  the  persons 
who  would  be  entitled  to  the  rents  and  profits  of 
the  lands  to  be  so  purchased  (/)!•     Provided  Receipts  of 

.  /.    ,  .  trusteestobe 

also,  that  the  receipts  of  the  respective  trustees  discharges. 
for  the  time  being  acting  in  the  execution  of  the 
r^pective  trusts  hereinbefore  created,  shall  be  dis- 
charges for  all  monies  to  be  received  by  them  re- 
spectively pursuant  to  such  trusts,  and  shall  exone- 
rate the  person  or  persons  paying  the  same  from 
all  liability  in  respect  of  the  application  thereof. 
I  Giv£  to  the  said  ItrwiieeB  who  are  afterwards  Derise  of 

(/)  This  clause  is  applicable  only  where  the  real  aad 
personal  estates  are  uitended  to  go  ia  different  directioiis. 

■t2 
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accoutremeiits  belcmgiog  thereto,  hoiiBekeeim^ 
stores  and  proviBionSj  wines^  liquorft,  fiiel,  hsmt 
hold  fomiture,  linen,  ehina,  brewing  ateDsils,  m^ 
other  household  effects  belonging  to  me  at  my  de- 
oesse,  (except  the  artidles  hereinbefore  eonstitatd 
heir-looms),  to  my  said  wife  absc^tely,  but  sub^ 
ject  to  be  used  and  consumed  by  my  esecutois  a 
Residue  or  keeping  up  my  establishment  as  aforesaid.  I  u- 
tate  lutiiected  auEATH  the  xcsiduc  of  the  per9onal  estate  tc 

to  the  same 

dupodtioiuai  which  I  may  be  entitled  at  my  decease  unto  m 

the  produce  •'  •' 

Snde^e***^  ssid  [tru^eees  to  preserve  emtingent  remmdm\ 
SSTSt^jm^  their  executors  and  administrators.  Upon  trust  if 
convert,  collect,  and  get  in  the  same,  and  to  dis- 
pose of  the  monies  to  arise  ihere&om  in  rom« 
hereinbefore  directed  concerning  the  monies  to 
arise  from  the  sales  to  be  made  under  the  power  of 
Powertopost.  sslc  hereinbefore  contained.    I  aitthorize  tk 

pone  the  con-  t»        t        •        ^    •  n        \.      ' 

▼enionofper-  trustccs  or  trustcc  for  the  tune  heme:  of  sncn  res- 

lonalty.  ,  '=' 

due  to  permit  the  same,  or  any  part  thereof,  ^ 
remain  outstanding  upon  securities  Kut  otbervise. 
for  such  period  as  be  or  they  shaU  thmk  fit  1 
DECXiARE,  that  the  yearly  produce  of  my  reddivij 
personal  estate  for  the  time  being  outstsnii^ 
(whether  such  produce  be  more  or  leas  than  sudi 
estate,  if  invested  pursuant  to  the  trust  aforesaul 
would  have  yidded)»  shall  be  decvied  Uie  inooise 
thereof  and  be  applied,  as  8ueb«  oonfomuiblyto 
the  destination  of  the  rents  ^  the  estates  diieet* 
ed  to  be  purchased  with  such  resi^iaiy  estates. 
Poirar  for  I  DRCi^ARE  that  if  the  contract  which  I  have  ea* 
compietta  .  tered  into,  dated  the -—^  day  of —*-- instsnti  10^ 
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lie  purchase  of  a  freehold  estate  in  the  pari'  h  of  contiact, 

.  '  without  re- 

,  in  the  county  of ,  shall  not  be  com'  quiring  a 

"'  ^  marketable 

pleted  in  my  lifetime,  my  said  trustees  shrjl  hare  ^^^» 
[uU  discretionary  power  to  carry  the   same  into 
effect,  if  they  shall  deem  it  expedient  to  do  so,  al* 
though  the  title  to  the  said  estate  shall  not  be 
strictly  marketable;    fAnd  in  case  the  said  con — if  contract 

*  ^  beabandoned, 

tract  shall  be  vacated  on  account  of  a  defect  of  ?e»??n«yto 

be  Uud  out  in 

title  or  otherwise,  then  I  direct  my  said  trustees  JJJJJ®'  p"'" 
to  invest  a  sum  of  money,  equal  to  the  amount  of 
the  purchase  money,  in  the  purchase  of  freehold 
lands  to  be  settled  to  the  uses  and  upon  the  trusts 
by  this  my  will  declared  concerning  my  real  estate, 
and  until  such  purchase  shall  be  made,  the  said 
monies,  or  such  part  thereof  as  shall  not  be  so  laid 
out,  shall  be  invested  by  my  trustees  in  govern- 
ment or  real  securities,  and  the  dividends  or  inter- 
est of  such  investment  shall  be  paid  to  the  persons 
who  would  be  entitled  to  the  rents  and  profits  of 
the  lands  to  be  so  purchased  (/)]•     Provided  Receipts  of 

.  «    ,  .  trusteestobe 

also,  that  the  receipts  of  the  respective  trustees  discharges. 
for  the  time  being  acting  in  the  execution  of  the 
r^pective  trusts  hereinbefore  created,  shall  be  dis- 
charges for  aU  monies  to  be  received  by  them  re- 
spectively pursuant  to  such  trusts,  and  shall  exone- 
rate the  person  or  persons  paying  the  same  from 
all  liability  in  respect  of  the  application  thereof, 
I  GiV£  to  the  said  [trustees  who  are  afterwards  Devise  of 


(/)  This  clause  is  applicable  only  where  the  real  and 
personal  estates  are  intended  to  go  in  different  directions. 
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tnuttod       appointed  executors']^  their  heirs,  executors,  and 

cstatci.         administrators,  all  the  real  estates  vested  in  me  as 

trustee  or  mortgagee  in  fee  or  otherwise,  subject 

to  the  trusts  and  equities  afifecting  the  same  re- 

Powerof  ap-  spectivelj.     PROVIDED  also,  in  case  any  of  the 


trtuteet.  "^  said  trustees  of  this  m j  will  shall  die  in  my  lif^ 
time,  or  shall  refuse  the  trusts,  or  in  case  anj 
trustee  for  the  time  being  shall  die,  or  become 
unable  or  unwilling  to  act,  then  I  empower  the 
surriying  or  continuing  trustees  or  trustee  of  the 
same  class  or  set  of  trustees,  or  if  there  shall  be 
none  such,  then  the  executors  or  administrators  of 
the  deceased  trustee,  or  if  there  shall  be  more 
than  one  such  trustee,  then  the  executors  or  ad- 
ministrators of  thb  last  surviving  of  such  deceased 
trustees,  or  the  refusing  or  retiring  trustee  or 
trustees,  (as  the  case  may  be),  by  any  deed  in 
writing,  to  appoint  any  person  or  persons  in  the 
room  of  such  deceased,  refusing,  retiring,  or  in- 
competent trustee  or  trustees,  and  every  trustee 
so  appointed  shall  be  fully  competent  to  exercise 
all  the  powers  and  discretions  which  are  reposed 
in  the  trustees  of  the  same  class  or  set  herebv 

Appointment  named.  And  I  appoint  the  said  [trustees  of  fit 
hundred  yeare^  term]  to  be  executors  in  trust  of 
this  my  will;  and  I  also  appoint  them,  and  mj 
said  wife,  and  the  survivors  and  survivor  of  them, 
to  be  guardians  and  guardian  of  the  persons  and 
fortune  of  such  of  my  children  as  at  the  time  of 
my  decease  shall  be  under  the  age  of  twentj-one 

Dixectiontbat  years.     And  it  being  my  desire  that  the  said 
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'name],  who  is  my  attorney  and  solicitor,  s^a^wM^^he 
continue  to  act  as  such  in  all  matters  relating  to  SSJJSand 
ny  property  and  affidrs,  and  shall  make  the  usnal  u^^^  the 
professional  charges,  I  do  expressly  direct  that  he  ^^^ 
shall,  notwithstanding  his  acceptance  of  the  office 
^f  trustee  and  executor  of  my  said  will,  and  his 
acting  in  the  execution  thereof,  he  entitled  to  make 
the  same  professional  charges,  and  to  receive  the 
same  pecuniary  emoluments  and  remuneration  for 
all  business  done  hy  him,  and  all  attendances, 
time,  and  trouble  given  or  bestowed  by  him  in  or 
about  the  execution  of  the  trusts  and  powers  of  my 
said  win,  or  the  management  and  administration 
of  my  trust  estate,  real  or  personal,  as  if  he,  not 
being  himself  a  trustee  or  executor  of  my  said 
will,  were  employed  by  the  trustee  or  executor,  or 
trustees  or  executors  thereof,  as  attorney  and  soli- 
citor to  such  trustee  or  executor,  trustees  or  ex- 
ecutors, and  shall  be  entitled  to  retain  out  of  my 
trust  monies,  or  to  be  allowed  and  to  receive  from 
his  co-trustees  (if  any)  out  of  the  same  monies,  the 
full  amount  of  such  charges,  any  rule  of  equity 
to  the  contrary  notwithstanding  (^);  nevertheless 
without  prejudice  to  the  right  or  competency  of 
the  said  [name]  to  exercise  the  authority,  control, 
judgment,  and  discretion,  of  a  trustee  of  my  said 
will.     And  lastly,  I  revoke  all  former  wills,  and 
declare  this  only  to  be  my  last  will  and  testament. 
In  witnbss  &c. 

(jsi)  As  to  clanMs  of  this  nature  Tide  Moore  t.  JFi'Owd, 
3  Myl.  &  Cr.  45. 
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No.  XIX. 

Will  devismg  EHates  to  the  Uses  of  t 
strict  Settlement  made  ujpon  the  Test&- 
tor^s  Marriage, 

Jl  his  is  the  last  will  and  testament  of 
me  [testatar^s  name,  ^e.].  Whereas,  by  the 
settlement  made  in  contemplation  of  ray  manugt 
with  my  wife  [nanui],  hy  indentures  of  lease  and 
release,  bearing  date  respectively  Sec.,  divers  he- 
reditaments therein  described  were  settled  by  me, 
To  the  use  of  myself  for  life,  with  remainder  to 
the  use  of  trustees  and  their  heirs,  during  my  lifie, 
to  preserve  contingent  remainders;  with  remain- 
der, (subject  to  limitations,  for  securing  a  jointoie 
rent-charge  to  my  wife,  if  she  should  survive  mCi 
for  her  life,  and  to  a  term  of  five  hundred  years  for 
nosing  portions  for  our  younger  chfldren).  To  the 
.first  and  other  sons  of  our  marriage  saooessivelT 
in  tail  male;  vrith  remainders  over;  AndwluA 
settlement  contains  divers  powers  and  provisions 
concerning  the  said  hereditameots.  Now  I  do 
hereby  subject  all  the  hereditaments  of  which  I 
jmi  competent  to  dispose^  with  the  appurtenances^ 
To  such  ,of  the  uses,  trusts,  powers,  and  provisions 
contained  in  the  said  settlement  concerning  the 
hereditaments  thereby  settled  posterior  to  the 
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limitation  of  the  said  tenn  of  five  hundred  years, 
as  are  capable  of  effect;  And  I  confirm  the  said 
settlement.    In  witness  &c. 


J 
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No.  XX. 

Codicil  revoking  the  Appointment  of  two 
of  three  Trustees  and  Executors,  ad 
substituting  others* 

IHIS   IS   A   CODICIL   to   the   LAST  VTIIAa  AlfD 

TESTAMENT  of  me,  [testatoT^s  name,  ^c],  which 

will  bears  date  the day  of ,  in  the  yea 

.     Whereas,  by  my  said  will  I  have  devised 

and  bequeathed  certain  real  and  personal  estate, 
and  given  certain  powers  to  [three  trustees'],  as 
trustees,  and  appointed  them  executors  of  my  will, 

and  bequeathed  to  them  a  legacy  of  £ a-piece. 

Now  I  revoke  my  said  will  so  far  as  the  said  [two 
of  the  three  trustees]  are  objects  thereof^  and  sub- 
stitute [names,  ^e.,  0/ substituted  trustees']  in  their 
place,  and  declare  that  my  said  will  shall  take  ef- 
fect in  the  same  manner  as  if  the  names  of  the 
said  [substituted  trustees]  had  been  originally  in- 
serted therein  instead  of  the  names  of  the  said 
[the  two  original  trustees];  but  I  confirm  my  said 
will  in  other  respects.     In  witness  &c. 


OF  WILLS. 


417 


No.  XXI. 

Codicil,  appointing  a  Trustee  and  Exe- 
cutor in  the  place  ofon^  deceased  (a), 

1  HIS  IS  THE  FIRST  CODICIL  TO  THE  LAST  WILL 

AND  TESTAMENT  of  me,   [testatoT^s  namcy  ^c], 

which  will  hears  date  the day  of ,  in  the 

year ,     Whereas  [nafnely  named  in  my  said 

will  as  a  trustee  and  executor,  is  lately  dead.  Now 
it  is  my  will  that  [name,  ^c."]  shall  he  substituted 
in  the  place  of  the  said  [deceased  trustee"},  as  one 
of  the  trustees  and  executors  of  my  said  will;  and 
I  direct  that  my  said  will  shall  be  read  and  con- 
strued as  if  the  name  of  the  said  [substituted  trus- 
tee} had  been  inserted  therein  in  the  place  and 
instead  of  the  name  of  the  said  [deceased  truS' 
tee} ;  and  I  confirm  my  said  wiU,  except  as  afore- 
said.    In  witness  &c. 

(a)  For  this  soccinct  and  neat  form  the  authors  are  Id-* 
4ebted  to  Mr.  Robert  Clayton  Walters,  of  Newcastle-upon- 
Tyne.  Codicils  substituting  trustees  and  executors  often 
fail  to  produce  the  fiill  effect  intended,  though  painfully 
daborated. 
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No.  xxn. 

Disclaimer  hy  a  Denisee  €md  Legatee  in 
Trwt 

lO  ALL  PERSONS   TO  WHOM  THESK  PRESENTS 

SHALL  COME,  [name,  ^c,  ofdieclmminff  trustee], 
Reciuiof      of  &c.,  sends  greeting.    Whereas  [fe»f<i/or],  late 

of ,  deceased,  made  and  pablisbed  h»  hat  will 

and  testament  in  writing,  duly  execated  for  pass- 
ing freehold  estates,  bearing  date  the  — —  day  of 

)  in  the  year  ;  whidi  will,  after  defisisg 

certain  real  estates  in  the  manner  ttierein  men- 
tioned, purports  to  give  and  devise  nnto  the  said 
[disclaiminff  trustee']  and  to  [other  trustees'],  their 
heirs  and  assigns,  all  the  said  testatoi^s  freehold 
and  copyhold  messuages,  lands,  tenements,  and 
hereditaments  whatsoever  and  wheresoever;  To 
HOLD  the  same  unto  and  to  the  use  of  the  said 
[trustees],  their  heirs  and  assigns  for  ever.  Upon 
certain  trusts,  and  with,  mider,  and  subject  to 
certain  powers,  provisions,  and  authorities  in  the 
said  will  expressed  concerning  the  same;  And 
the  said  will,  after  giving  some  specific  and  pecu- 
niary legacies,  purports  to  bequeath  to  the  same 
trustees  all  the  residue  of  the  said  testator's  per- 
sonal estate  and  effects.  To  hold  the  same  onto 
the  said  [trustees],  their  executors,  administra- 
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toTB^  and  assigns,  Upon  the  trusts  and  for  the  in- 
tents and  purposes  in  the  said  wffl  mentioned. 
And  the  said  will  pnrpotts  to  appoint  the  said 
trustees  [nameti],  together  wi^  certain  other  per* 
mma,  executors  thereof.    And  wherkas  the  said  — dMth  of 

testator  with- 

testator  died  without  having  revoked  or  altered  ^ut  altering 
his  said  will,  which  was  proved  on  the  --— ^  day 

of— ^in  the  year ^,  in  the  Prerogative  Court 

of  the  Archhishop  of  Canterhury,  by  the  said  exe- 
cutors, except  the  said  [diselainUnff  iruitee],  who 
has  duly  renounced  the  probate  thereof.     And— that du- 

.  idainuBg.  trus- 

WHEREAs  the  said  [disclaiming  trustee]  has  not  ^^^f^J^ 
accepted  any  of  €ie  devises  or  bequests  expressed  ^'^**»  *<^ 
to  he  made  to  him  jointly  with  the  said  [other 
iruHeai]  by  the  said  recited  will,  at  any  of  the 
trusts,  powers,  authorities,  or  discretions  therein 
expressed  to  be  reposed  or  vested  in  or  confided 
to  him  jointly  with  the  said  [other  trustees'],  nor 
done,  concurred  in,  or  assented  to  any  act,  matter, 
or  thing  capable  of  being  deemed  or  construed  an 
acceptance  of  snchdevises,  bequests,  trusts,  powers, 
and  authorities,  or  any  of  them,  but,  on  the  con- 
trary, has,  from  the  time  of  their  first  coming  to 
his  knowledge,  utterly  refused,  and  still  does  ut- 
Uxlj  refuse  to  accept  the  same.  Now  these  Tntatum. 
PRESSNTS  wrrNBBS,  that,  for  better  evidencing 
and  making  known  such  refusal  as  aforesaid,  and 
giviag  effect  thereto,  the  said  [diselaitning  tmstee] 
doth  absolutely  reject,  renounce,  and  disclaim  all 
the  devises  and  bequests  expressed  to  be  made  to 
him,  by  the  said  recited  wiU,  either  jointly  with 
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the  said  [other  tfiutees]  or  otherwise^  and  all  the 
trusts,  authorities,  and  discretions  therehj  ex- 
pressed to  be  reposed  or  vested  in,  or  confided  to 
him,  either  jointly  with  the  said  [other  trustees] 
or  otherwise;  To  the  intent  that  such  devises  and 
bequests,  trusts,  powers,  authorities,  and  discre-r 
tions  may  take  effect  and  be  executed  or  exercised 
as  if  originallj  made  to,  or  reposed  or  vested  in, 
or  confided  to  the  said  [other  trustees']  only  (a). 
In  witness  &c. 


DifcUimer;  (a)  The  old  doctrine  was,  that  an  estate  of  freehold  could 
nubde,  and  i(s  be  disclaimed  only  hy  matter  of  record.  {Butler  and  Baker^ 9 
efitets.  ^^^^  3  Q^^  26).    Bat  modem  authorities  have  established 

the  adequacy^  of  a  deed.  {Toumaend  y.  Ticktll,  3  Bam.  & 
Aid.  36 ;  Niclown  y.  Wordsworth,  2  Swanst.  365 ;  Be§Jne 
y.  Crook,  2  Scott,  128).     And  it  should  seem  that  a  deed  is 
not  otherwise  material  than  as  it  affords  more  solemn  and 
satisfactory  eyidence  of  the  refusal.  {Stacey  y.  Elph,  1 
Myl.  &  K.  125).     Before  persons  are  named  as  trustees, 
&c.,  it  should  be  ascertained  that  they  are  willing  to  accept 
the  office ;  and,  in  regard  to  deeds,  it  would  be  well  if  so- 
licitors .were  in  all  cases  to  procure  the  execution  by  trustees 
to  preserye  contingent  remainders,  trustees  of  terms,  &c. ; 
for  though  they  may  appear  to  be  merely  formal  parties,  yet 
their  disclaimer  of  the  estate  or  interest  intended  to  be  yested 
in  them,  may  often  produce  an  important  effect  upon  the 
state  of  the  title.    Instances  sometimes  occur  in  practice  of 
persons  named  as  trustees  standing  mute — ^refosing  either 
to  accept  the  conyeyance  or  deyise,  or  to  execute  a  deed  of 
disclaimer.     In  such  cases  it  is  apprehended  that  the  only 
course  is  to  file  a  bill  against  the  party,  who  would,  of  course, 
disclaim  by  his  answer,  (i.  e.  by  matter  of  record),  and 
ibere  the  proceedings  would  end.    It  has  been  decided  that 
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in  such  a  case  the  diadaiining  trustee  can  only  be  allowed 
costs  as  between  party  and  party.  {Narway  t.  Norway^ 
2  Myl.  &  K.  278).  There  does  not  i^pear  to  be  any 
mode  of  compelling  the  ezecation  of  a  deed  of  disclaimer. 
The  elFect  of  the  disclaimer  is  to  strike  the  name  of  the 
disclaimhtg  party  out  of  the  instnunent  ab  miiio.  Thns, 
sapposing  the  devise  tobe  to  three  joinlly,  if  one  disclaim  the 
entirety  will  be  Tested  in  the  other  two  as  from  the  testator's 
deadi ;  if  all  disclaim,  there  will  be  an  intestacy,  and  the 
estate  will  descend  as  midisposed  of  to  the  heir,  but,  subject 
in  equity,  if  the  devise  be  upon  trusts,  to  the  performance 
of  sndi  trusts. 
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ACCOUNTS : 

power  to  setde,  321, 364 
ACCRUER: 

clauses  of,  247,  268 
ACCUMUIATION: 
traitB  for,  152,  15& 

restricted  to  period  of  twcntT^-oiie  years,  169 
of  income  unapplied  for  mamteiiBiiee,  309, 
320 
ADVANCEMENT: 

general  proTision  for,  186 
power  to  apply  contingent  legacy  for^  147,  156 
half  of  contingent  share,  177,  221 
alter  death  or  marriage  of  wile,  320 
any  part  of  reridue  not  earaee^ng  a  certam 

sum,  200,  252,  356 
half  oi  reveraianary  aksre  with  consent  of 
owner  of  prior  interest,  269 
provision  for,  to  extend  to  accruing  shares  and  be  subject 

to  power  of  appointment,  270 
adyancements  made  by  testator  to  his  children'  to  be  in 
satisfaction  of  legacies,  368 
ALIENATION: 

proviso  for  cesser  upon,  266,  277,  298,  332 
ANNUITY: 

direction  to  executors  to  purchase,  96< 
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ANNUTTT  (eoii/tiiticd). 

amniitaiit  not  to  be  allowed  to  accept  the  Tvbie  in  lieu  of, 

97 
bequest  of,  108, 121, 179 

to  two  and  tbe  mnriTor,  179 
to  one  for  two  joint  liyes,  ib, 
aa  separate  property,  108 
direction  to  set  apart  fond  to  answer,  108, 121, 180,  266 
proportion  of,  to  be  paid  np  to  day  of  death,  109,  375 
no  such  proportion  to  be  paid,  121 
direction  to  purchase  Government  annuity  to  be  implied 

at  discretion  of  trustees,  178 
to  trostees  for  nephew  until  alienation,  then  fbr  his  wife 

and  children,  179 
direction  as  to  times  of  payment  of,  180 
to  wife  for  life  reducible  on  her  marriage  again,  265 

on  her  marriage  to  be  secured  by  setting  i^Murt  suf- 
ficient £3  per  cent,  stock,  310 
to  cease  upon  alienation,  349 

charged  on  particular  lands  with  powers  of  distress,  375 
APPOINTMENT.    See  Devite,  Married  Woman, 
ARBITRATION : 

power  to  refer  to,  202,  207 
ARMS: 

proviso  that  persons  entitled  under  the  limitations  of  the 
will  shall  take  testator's  name  and  arms,  393 
ATTESTATION: 

form  of,  where  testator  signs,  84 

where  another  signs  by  his  direction,  85 

BANKRUPTCY: 

rent-charge  to  cease  upon,  141 
BASTARD: 

trusts  of  legacy  for,  152 
BEaUEST: 

general,  83,  205,  211,  314 

of  stock,  98, 150 
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BEQUEST  (conHnued). 

HOUSBHOLD   EfFXCTS, 

use  of  plate  to  husband  for  life,  103.    See  Plate, 

wines,  &c.,  to  wife,  121,  202,  260,  327 

fdmiture,  plate,  8cc,,  to  wife  absolutely,  195,  204, 216, 
409 

to  wife  for  life,  then  to  be  divided 
amongst  children,  210 

yarious  moveables  to  wife,  with  power  to  trustees  to 
determine  the  extent  of  the  bequest,  287 
Leaseholds, 

absolutely,  141 

to  wife  for  life,  120,  141 

then  to  testator's  son  absolutely,  121, 141 

residuary  bequest  of,  charged  with  a  sum  in  augmenta- 
tion of  the  residue  of  the  personal  estate,  142 
Legacies, 

specific,  103, 142 

pecuniary,  104,  122,  217,  327 

not  to  be  deemed  a  satisfiiction  of  debt,  217 

destination  of  lapsed  in  fiiYOur  of  devisees,  122 

to  charitable  uses,  142,  327 

to  be  paid  in  precedence  to  other  pe- 
cuniary legacies,  141,  327 

to  nephew,  or,  on  his  death  in  testator's  lifetime,  to  his 
executors  or  administrators,  143 

to  classes  of  persons,  144 

to  infEtnts,  income  to  their  father  for  maintenance  with- 
out account,  148 

to  executors  for  their  trouble,  149 

to  individual  executor,  ib. 

to  friends  for  rings,  149,  193 

to  servants,  149 

to  wife  for  immediate  use,  217 

to  wife,  payable  by  instalments,  345 

to  married  women  for  separate  use,  150,  212 

to  carry  interest  from  death  of  testator,  194,  212 
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BEQUEST  (cofi#iiitf«(0. 
Rbsiouajit, 

genend,  98, 123.    8m  TVMlt. 
BUILDING  LEASES.    See  Powen, 
BURIAL: 

durecticni  as  to,  133 
BUSINESS: 

dinetkm  m  to  eutrfiag  on,  315,  333.    See  7Vif«/«. 

CESSER.    See  jUktuOhm. 

of  troft  tenni,  proriio  for,  386 
CHARITY: 

bequett  to,  142,  327 

to  be  paid  in  praeedenoe  to  Oder  legacies, 
141,  327 
CHILDREN.    See  JBequmt,  DmriH,  Truiti. 
CODICIL: 

revoking  appointment  of  tmstees  and  labstitiiting  others, 

416 
appointing  a  trustee  and  ezeentor  in  tiie  place  of  one  de- 
ceased, 417 
CONFIDENCE : 

eotpression  of,  not  impoeing  an  obligation,  129 
CONTINGENT  REMAINDERS: 

estates  to  preserre,  139,  280 
CONTRACT: 

po?rer  to  rescind  and  yary,  284 

to  complete  without  a  strktiy  good  title,  410 
CONVERSION.    See  Powers,  TVuffo. 
trusts  for,  221,  264,  288,  347 
power  to  postpone,  410 
COPYHOLDS : 

devise  of,  as  trustees  shall  appoint  within  twenty-one 
years  after  testator's  death ;  m  delkult,  to  them  in 
fee  upon  tiie  trusts  declared  of  freeholds,  285 

in  strict  settlement  by  reterraee  to  limitations 
of  freeholds,  405 
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CROSS  REMAINDERS : 

limitation  of,  135.     See  Demse. 

DEBTS : 

not  barred  by  statate,  direction  to  pay,  314 
barred  by  statute,  discretionary  power  to  pay,  321 
power  to  employ  a  collector  of,  ib, 
DEVISE: 

general,  and  bequest  of  real  and  personal  estate  to  one  ab- 
solutely, 83 

to  several  in  common  with  executory  limit- 
ations between  tiiem  and  another,  205 
to  trustees,  211,  246,  313 
of  freeholds,  copyholds,  and  leaseholds,  to  trustees,  1 16, 345 
of  speciiic  lands  charged  with  mortgage  affecting  same, 

245 
of  trust  and  mortgage  estates,  84,  124 
to  uses  to  prevent  dower,  134,-  276 
to  uses  in  feivour  of  eldest  son,  89 

of  youngest  son,  with  executory  devise 
over,  if  he  should  die  under  twenty- 
one,  90 
to  brother  for  life;  remainder  to  his  wife  for  liib;   re- 
mainder to  their  children  in  common  in  tail,  with 
'  cross  remainders  between  them;  remainder  to  nephew 
in  fee,  135,  136 
to  sister  for  residence ;  remainder  to  her  daughters,  being 
spinsters,  for  ditto;   remainder  to  such  person  as 
sister  shall  appoint ;  remainder  to  her  son  in  tail ; 
remainder  to  her   daughters    in    common  in  fee, 
137 
to  several  in  common  in  fee,  with  cross  executory  de- 
vises between  them ;  limitation  over  in  thirds,  137, 
13a 
to  several  in  common  for  life,  with  cross  remainders ; 
remainder  as  survivors  shall  appoint ;  remainder  to 
trustees  in  fee,  139 
to  several  in  common  for  life,  ib^* 
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DEVISE  (cimHmMed). 

raiMiiider  as  to  share  of  each  to  trustees  to  presenre, 

139 

to  difldren  and  their  issue,  per  sHrpe»,  in  fee, 
140 
remainder  as  each  tenant  for  life  shall  appoint,  with  cross 

limitations  between  the  tenants  for  life  and  their 

issue,  ib. 

to  brothers  as  joint-tenants  in  fee,  ib. 
of  rent-charge  bj  weekly  payments,  with  power  of  distress 

to  cease  on  alienation,  140 
of  land  salqect  thereto,  to  husband  and  wife  jointly  in 

fee,  141 
of  lands  (including  chattels  real)  to  wife  for  life,  without 

impeachment  of  waste ;  remainder  to  son  in  fee,  198 
remainder  in  event  of  his  death  under  twenty-one,  to 

wife  in  fee,  ib, 
to  wife  during  widowhood,  260,  283 
remainder  to  sons  in  common  in  fee,  charged  with  a  sum 

in  aid  of  personal  estate,  261 
to  trustees  for  life  of  daughter,  on  special  trusts  for  her 

separate  use,  ib, 
power  for  her  to  appoint  to  husband  for  Ufe,  263 
subject  thereto  to  her  children  as  she  shsll  appoint,  ib, 
remainder  to  children  in  common  in  fee,  ¥rith  cross 

executory  limitations,  264    ' 

to  trustees  in  fee,  upon  trusts  declared  of  re- 
siduary estate,  ib, 
to  wife  for  life,  without  impeachment  of  waste,  276 
remainder   to  children  in  common  in  fee,  with  cross 

executory  devises;   shares  of  sons  to  uses  to  bar 

dower;  of  daughters  for  their  separate  use,  with 

testamentary  power  of  appointment,  and  a  clause 

avoiding  gifts  to  daughters,  on  alienation  of  their 

life-interests,  276 
for  separate  use  of  daughter  for  life,  278 
remainder  to  trustees  to  preserve,  ib, 
to  husband  for  life,  279 
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DEVISE  (continueef). 

remainder  to  children  attaining  twenty-oney  or  leaving 
issue  in  common  in  fee,  279 
as  daughter  shall  appoint,  ib, 
testator's  sons  in  fee,  ib» 
to  son  for  life,  279 

remainder  to  trustees  to  preserve,  280 
to  son's  wife  for  life,  ib. 
to  their  issue,  as  they  or  survivor  shall  ap- 

point,  ib, 
to  children  and  issue,  per  stirpes,  in  fee,  ib. 
to  survivor  of  son  and  wife  in  fee,  281 
to  first  son  for  life,  ib, 
remainder  to  trustees  to  preserve,  ib, 

to  his  first  and  other  sons  successively  in  fee, 

by  way  of  executory  devise,  ib, 
to  his  daughters  in  common  in  fee,  282 
to  second  and  other  sons,  and  their  sons  and 

daughters  in  like  manner,  ib, 
to  testator's  right  heirs,  283. 
By  Married  Woman. 
to  husband  for  life,  101 

remainder  to  trustees  to  preserve,  and  for  separate  use 
of  sister,  ib, 

to  sister's  husband  for  life,  102 
to  sister's  children  and  issue  as  she  shall  ap- 
point, ib. 
to  sister's  children  in  common  in  fee,  with 
cross  executory  limitations  to  such  uses 
as  sister  shall  by  will  appoint,  ib. 
to  survivor  of  sister  and  her  husband  in 
fee,  ib. 
Of  Febbhold  Estates  in  strict  Settlement. 
as  to  part,  to  trustees  for  five  hundred  years,  376 
as  to  whole,  rent-charge  for  wife  in  addition  to  her  join- 
ture, with  power  of  entry,  ib. 
to  other  trustees  for  one  thousand  years,  377 
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DEVISE  (cofi/tiiif«<2). 

to  BODB  for  life^  renuinder  to  their  first  aad  other  mm 

BQOoesaiyely  in  tail  maUt  377 
remainder  to  daughters  for  life  (subject  to  a  term  limited 
to  trustees  for  their  separate  use),  remainder  to 
their  first  and  other  sotu  suoceasiTely  in  tail  male, 
ib. 
remainder  to  first  and  other  daughters  of  sons  and 
daughters  snooessiYely  in  tail  male,  378 

in  tail  general,  ib. 
remainder  to  brothers  and  sisters  with  like  remainders, 

ib. 
to  lineal  and  collateral  relations  [a  succinct  form],  380 
remainder  to  testator's  right  heirs,  381 
life  estates  to  be  without  impeachment  of  waste,  with  a 

remainder  to  trustees  to  preserve  interposed,  ib. 
trusts  of  five  hundred  years'  term  for  raising  money  in 
aid  of  personal  estate,  ib, 

one  thousand  years'  term  for  securing  wife's 
rent-charge  and  for  raising  portions  for 
younger  children,  385 
proviso  of  cesser  when  trusts  satisfied,  386 
of  estates  to  the  uses  of  a  strict  settlement  made  upon 
testator's  marriage,  414 
Of  Coptholds  in  btrict  Sbttlbicbnt. 
by  reference  to  limitations  of  freeholds,  405 

RXSIDUARY. 

subject  to  equities  affecting  property,  98 
charged  with  payment  of  a  sum  in  augmentation  of  re- 
sidue of  personal  estate,  142 
and  bequest  to  trustees,  264.    See  Trugie. 
DISCLAIMER: 

by  a  devisee  and  legatee  in  trust,  418 
DISTRESS: 

power  of,  205,  374 
DISTRIBUTION : 
trust  for,  355 
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DOWER: 

proTision  for  wife  to  be  ia  satiefaction  of,  271,  311 

uses  to  bar,  134,  176 
DWBLUNG-HOUSE : 

devise  of,  to  wife  during  widowhood,  with  use  of  fur- 
niture, &c.,  she  insuring  and  keeping  in  repair,  260, 
280 

permission  for  wife  to  reside  in^  for  six  months,  the  exe- 
cutors to  keep  up  the  establishment  for  that  period, 
409 

EDUCATION.     See  Maintenance, 
EXCHANGE: 

power  of,  390 
EXECUTORS: 

appointment  of,  128,  203 

with  power  to  compound  debts,  &c.,  98 
and  legacy  to,  257 
executor  being  a  solicitor  to  act  and  chaiige  professionally, 
413 
EXECUTORY  DEVISES  AND  LIMITATIONS.      See 
Devise. 

FARM: 

power  to  carry  on  &c.    See  TVtw^. 
FURNITURE.    See  Bequest. 

GUARDIANS: 

appointment  of,  98,  203 

wife  during  widowhood  and  theu  trustees, 
216,  312 

HEIR  LOOMS: 

limitation  of,  407 
HOTCHPOT  CLAUSE,  255,  269,  303 
HOUSEHOLD  EFFECTS.    See  Bequest, 
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INCOME: 

actoa)  produce  of  personal  estate  to  be  deemed,  231 

of  real  and  personal  estate,  289 
unapplied,  to  be  inyested,  271.    See  Maintenance  and 
TYtuie. 
INDEMNITY  : 

of  tmstees,  114,  128,  208,  312 
special  clause,  341 
of  a  purchaser  or  mort|;agee,  339 
INSURANCE: 

direction  that  tenant  for  life  shall  effect,  260,  286 
INTEREST : 

to  be  paid  on  legacies  from  death  of  testator,  194,  212 
INVENTORY : 

to  be  taken  of  plate,  103,  288 

of  household  iiimiture  &c.,  two  copies  to  be 
made,  one  to  be  kept  by  wife,  the  other 
by  executors,  210,  260 
INVESTMENT : 

trusts  for,  with  power  to  vary,  96,  151,  166,  291 

with  power  to  vary  with  consent  of  life  owner, 

194,  200,  223,  270 
to  extend  to  accumulations  of  unapplied  in- 
come, 271 
of  contingent  portions,  320 
in  purchase  of  freehold  lands  to  be  settled,  411 
to  be  confined  to  specified  stocks,  with  power  to  vary,  321 
power  to  vary  extended  to  inyestments  at  testator's  death, 

348 
declaration  that  trust  for,  shall  not  be  executed  without 
consent,  256 

JOINTURES: 

power  to  limit,  386 

LEASE.    See  Power. 
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LEASEHOLDS : 

devise  and  bequest  of,  for  lives  and  yean  (subject  to  rents 
&c.)  according  to  limitations  of  freeholds,  406 
LEGACIES : 

direction  as  to  delivery  of,  104,  151.     See  Bequegt, 
LEGACY  DUTY: 

direction  to  pay,  98,  181 

MAINTENANCE  and  EDUCATION : 

general  provisions  for,  186,  200,  221,  252 
trust  to  apply  income  of  real  estates  for,  96 

of  stock,  149,  155,  174,  182 

of  children's  shares  after  death  or 

marriage  of  wife,  320 
or  aggregate  income  of  invested 
shares,  surplus  to  accumulate, 
ib, 
trust  for,  and  advancement  of  grandchildren  and  remoter 
issue,  269 

of  children,  270 

to  extend  to  accruing  shares,  ib. 
MANAGEMENT: 

of  real  estate,  power  of,  to  trustees,  256,  284 
MARRIED  WOMAN : 

appointment  of  real  estate  by,  under  a  power,  101 

of  settled  funds  to  executors  to  be  disposed 
of  as  part  of  her  separate  personal  pro- 
perty, 103 
disposition  of  separate  personal  property  by,  ib. 
absolute  gift  to  husband  of  real  and  personal  estate  subject 
to  legacies,  129 

trusting  that  he  will  leave  it  to  her  brothers 
and  sisters,  but  not  imposing  an  obliga- 
tion, ib. 
receipt  of,  notwithstanding  coverture,  to  dischaige  trustees, 
278.    See  JOevise. 

V 
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MORTGAGE : 

dflriae  of  eitate  imdar,  to  be  teken  cum  oiiere,  134 
power  to  niie  monej  by,  338.    See  ^Deme. 

MOURNING : 

pecmiiarj  kgacy  to  wife  for,  327 

execators  to  provide  for  testator's  femUy,  345 

NAME.     See  Amu. 
NEXT  OF  KIN : 
bequest  to,  255 

to  penoDs  ivbo  will  tmsmr  ttat  deseriptioa,  on 
the  failure  of  preceding  gifts,  366 

PARTITION : 

power  of,  390 
PERSONAL  ESTATE.    See  Beque»t,  TrusU, 
PLATE: 

bequest  of,  to  one  for  life,  inventory  to  be  kept  by  trus- 
tees, 103,  287 

then  to  be  divided  amongst  his  children,  288 
PORTIONS : 

bequest  of,  to  sons  at  twenty-one,  daughters  at  twesty- 
one  or  marriage,  367 

trusts  for  raising,  385 

power  to  tenant,  for  life  to  raise,  388 
POTVERS : 

to  compound  debts,  98,  202,  214,  288 

to  settle  accounts  and  wind  up  affidrs  of  trade  ;  compound 
debts,  321,  364 

to  adjust  partnership  accounts,  340,  364 

to  allow  time  or  accept  security  for  payment  of  debts,  ib» 

to  refer  to  arbitration,  207,  321 

to  give  receipts.    See  Rwipt  Gmue. 

to  invest  and  vary.     See  Inveitmtnt. 

to  continue  investments,  201, 221 

to  carry  on  fetrm.     See  Farm, 
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POWERS  {continued), 

to  trustees  to  revoke  trusts  in  favour  of  daughter  on  her 

marriage,  and  resettle,  253 
to  declare  other  trusts  upon  alienation,  253,  298 
to  allot  unsold  real  estate,  as  such,  to  persons  entitled  to  a 

share  of  the  trust-fiind,  362 
to  determine  extent  of  bequest  of  moveables,  287 
Of  Appointment.    See  DemsCf  Trust. 

for  child  to  appoint  life-interest  to  husband,  269,  209 

to  wife,  269 
of  appointing  trustees.     See  Trustees, 

DiSCRETIONA&T, 

to  postpone  conversion  of  personal  estate,  212,  410 

sale  of  real  estate,  265,  284 
as  to  mode  and  terms  of  sale,  283 
to  defer  sale  of  reversionary  and  contingent  interests, 

289 
to  continue  determinable  investments,  ib, 
to  determine  right  of  tenant  for  life  and  reversioner,  in 

regard  to  capital  and  income,  290 
to  carry  on  trade,  315 
to  succeed  to  partnership  business,  364 
to  wind  up  affairs  of  trade,  &c.,  321,  364 
to  adjust  partnership  accounts,  340,  364 
to  give  credit,  ib, 
to  purchase  land,  360 
to  take  land  on  building  leases,  ib. 
to  carry  on  building  operations,  ib, 
to  lend  money  to  son  on  bond,  365 
to  complete  contract,  although  title  not  strictly  good, 

410 

To  LSASS, 

to  tenant  for  life,  135,  137,  389 
to  tenant  in  tail,  389 

to  wife  during  her  life,  and  after  her  death  to  trustees 
during  minority  of  son,  198 

u2 
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POWERS  (eanHnued). 

to  trustees  until  youngest  son  attains  twenty-one,  92, 
207 

during  life  of  son,  tenant  for  life,  with  his 
consent,  and  during  minority  of  in- 
fant tenant  in  tail,  (freehold  and  copy- 
hold), 120 
to  lease  and  manage  real  estate,  206,  256, 

284 
to  let  houses  as  lodging-houses,  and  pur- 
chase furniture,  361 

to  grant  leases  generally,  ib. 
Of  Sals, 

of  stock  in  trade,  364 

of  real  estate,  139,200 

not  to  be  exercised  without  consent  of  tenant  for  life, 

212 
to  raise  money  by  sale  or  mortgage  subject  to  a  rigbt 

of  pre-emption,  338 
to  trustees,  to  concur  with  wife  in  selling  estate  devised 

to  her  for  life,  284 
to  postpone  sale,  265 

Of  Jointuring.     See  Jointures, 

Of  raising  Portions.    See  Portions. 

PRE-EMPTION: 

right  of,  to  testator's  son  at  a  valuation,  339 

to  partner  of  testator's  share  of  partnership  es- 
tates,. 363 

REAL  ESTATE : 

unsold,  to  be  deemed  personal,  213,  246,  285,  319 

and  to  be  transmissible  accordingly,  362 

power  to  invest  money  in  purchase  of,  361,  369,  411 

when  purchased,  to  be  convertible  as  personal,  369 
RECEIPT  CLAUSE : 

personalty,  114 
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RECEIPT  CLAUSE  (continued). 
general,  139,  202,  237,  411 

receipt  of  trostees  to  discharge  mortgagees  and  others, 
125,  365 

of  married  women  to  discharge  trustees,  278 
RECITALS : 

of  power  of  appointing  real  estate,  101 

of  appointing  settled  funds,  1 02 
that  testatrix  is  possessed  of  separate  property,  103 
of  a  marriage  settlement,  414 
of  trusts  of  a  will,  418 
of  death  of  testator  and  probate  of  will,  419 
that  trustee  has  never  acted,  ib. 
RENT-CHARGE : 

devise  of,  to  wife,  reducible  on  her  marriage  again,  with 
power  of  entry  and  distress,  204 

payable  weekly  to  cease  on  alienation,  140 
RENTS: 

trustees  to  receive  until  sale,  285 
power  to  appoint  a  collector  of,  321 
REQUEST ; 

that  devisee  will  dispose  of  property  in  a  particular  man- 
ner without  imposing  an  obligation,  129 
RESIDUE.     See  Bequest^  DetfUe,  Trusts. 
REVERSIONARY  INTERESTS.    See  Powers. 
REVOCATION: 
power  of,  253 

SALE.     See  Powers,  Trusts. 

SEPARATE  USE.     See  Bequest,  Devise,  Trusts. 

SETTLEMENT : 

confirmation  of,  made  on  testator's  marriage,  375 
devise  to  uses  of,  414 
Strict  Sbttlemext.     See  Devise. 
power  to  trustees  to  settle  income  of  legacy,  177 
SOLICITOR : 

being  a  trustee,  to  act  professionally  for  the  estate,  323, 
413 
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STOCK.    See  Bepieitf  Tnut9. 

TERMS  OF  YEARS : 

creation  of,  for  securing  portions,  &c.,  376,  377 
TRADE.    See  Powers,  TnaU. 
TRUSTEES : 

appointment  of  wife  during  widowhood,  with  sabstitation 

on  her  death  or  marriage,  372 
power  to  appoint  new, 

of  personal  estate,  114,  244 

of  real  and  personal  estate,  128,  202, 

356,  273,  340,  365 
providing  for  death  in  testator's  life- 
time, and  disclaimer,  187 
where  there  are  several  classes  of  trus- 
tees, 412 
daoses  relative  to  trustees  named  to  extepid  to  trustees  for 

the  time  being,  115,  273 
original  number  of,  to  be  preserved,  257 

or  increased,  or  diminished,  i6, 
direction  as  to  vesting  trust  estates  in  new,  324 
for  the  time  being,  enabled  to  act,  325,  366 
to  reside  within  certain  limits,  324 
one  of,  being  a  solicitor,  to  act  profesoionaUy  for  the  estate, 

323 
receipts  of,  to  be  discharges.     See  Receipt  Clauae. 
indemnity  of,  191,  202,  244,  257,  273,  373 

with  special  exemption  from  responsibility 
for  the  acts  of  each  other,  341 
TRUSTS : 

to  set  apart  funds  to  answer  annuities,  108 
to  pay  residue  to  brothers  and  sisters,  109 
shares  of  sisters  for  separate  use,  112,  293 
special  trust  for  separate  and  inalienable  use,  261 

Fob  Sale  and  Conversion, 

of  real  and  personal  estate,  211,  246,  264 
after  death  or  marriage  of  wife,  or  sooner  with  her 
consent,  in  meantime  to  lease  &c.,  314 
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TRUSTS  (continued), 
Fo&  Sale  and  Contsrsion  (eonHMued). 

of  freehold  and  leoadiold  eatatev,  Ml  diaontiiQii  as  to 

tennt,  283 
unsold  estate  to  be  subject  to  trusts  declared  of  pro- 
duce, 265 
Of  real  Estate, 

to  raise  money  by  mortgage  in  aid  of  personal  estate  to 

pay  debts,  &c.,  117 
sulject  thereto  for  son  and  his  issue  in  strict  settle- 
ment, 119 
on  fSedlure  of  issue  to  raise  and  pay  certain  sums,  ib. 
subject  thereto  as  to  one  moiety  for  brother  in  fee,  120 
as  to  the  otiier  moiety  for  nephews  as 
tenants  in  common  in  fee,  ib, 
to  sell  and  pay  pvoduoe  to  children  of  nieoes  and  their 
issue,  per  eiirpeif  males  at  21,  females  at  21  or  mar- 
xiage,  139 

if  no  issue,  to  add  produce  to  residue  of 
personal  estate,  ib. 
Of  aoorboatb  Fund  of  Real  and  Personal  Estate, 
annuity  to  wife  during  widowhood,  she  maintaining 
children,  if  she  neglect,  part  of  anxnity  to  be  ap- 
plied for  that  purpose,  348 
reduced  annuity  for  separate  use  of  wife  on  marriage, 

349 
after  wife's  death  or  marriage  to  apply  an  animal  sum 
for  maintenance  of  children,  ib, 

such  sum  to  be  paid  quarterly,  250 
surplus  to  accumulate  for  twenty-one  years  from  teste- 
tor's  death  if  any  child  of  his  continue  under  age,  ib. 
then  to  be  distributed  among  children  and  issue  then 
liTing,  per  etirpee,  with  benefit  of  accruer  between 
the  issue,  so  a*  to  keep  the  distribution  among  the 
stocks  equal,  355 
ultimate  trust  for  brotfiers  and  asters  equaiUy,  ib. 
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TRUSTS  («oii/tfitf«d). 
Or  Rbsidub  or  Pk&sokal  Estate, 

to  invest  and  ybxj,  &c.    See  IwoegimeHt, 
to  pay  income  of  one  third  to  brother  and  his  wife  for 
life,  182 
capital  to  their  children  with  maintenance  &c., 

183 
another  one-third  upon  rimilar  trusts  by  refer- 
ence, ib. 
m<nety  of  remaining  one-third  to  separate  use  of 
sister  for  life,  t^. 
to  her  husband  for  her  life,  ib. 
to  her  children  by  reference,  184 
I  other  moiety  of  remaining  one-third  upon  simi- 

lar trusts  by  reference,  ib. 
cross  limitations  between  the  two  sisters  and 
their  femilies  of  their  respectire  moieties,  ii. 
between  the  brothers  and  sisters  and  tiieir  fisuni- 

lies  of  their  respectiye  thirds,  ib, 
on  feilure  of  trusts,  shares  of  brothers  to  them 
absolutely,  of  sisters  to  their  testamentary 
appointees  or  next  of  kin,  ib. 
for  wife  for  life,  199,  211,  291 
then  for  son  absolutely,  199 

in  event  of  his  death  under  twenty-one  to  wife  abso- 
lutely, ib. 
pecuniary  legacy  to  one  of  testator's  children,  212 
surplus  to  other  children,  ib. 

for  children  equally  with  benefit  of  accruer,  247,  291 
one  moiety  of  each  child's  share  to  be  held  in  trust  for 

him  for  life,  253 
if  a  married  daughter  for  her  separate  use  without  anti- 
cipation, with  power  to  trustees  to  revoke  trusts,  if 
necessary,  and  declare  new,  ib. 
shares  of  children  dying  in  testator's  lifetime  subjected 
to  the  trusts  of  the  above  moiety,  256 
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TRUSTS  {continued), 

ultimate  trust  for  other  persons  if  living  at  the  failure 
of  the  preceding;  if  not,  for  their  issue,  per  stirpes, 
252 

for  issue  as  child  shall  appoint,  255,  299 

in  defeult  of  appointment,  for  issue  by  reference  to  pre- 
ceding trusts,  255 

for  next  of  kin  or  upon  trusts  affecting  residue  of  fimd, 
308 

for  testator's  children  for  life,  with  trusts  over  for  be- 
nefit of  issue  upon  alienation,  266,  267 

then  for  their  children  or  issue,  as  they  shall  appoint, 
268 

in  default,  to  grandchildren,  with  benefit  of  accruer, 
268,  299 

if  no  grandchild,  for  testator's  other  children  equally, 
269 

ultimate  trust  (subject,  as  to  part,  to  testamentary  ap- 
pointment by  wife)  for  brothers  and  sisters  and 
their  issue  living  at  his  or  his  wife's  death,  per 
stirpes^  292 

widows  and  issue  of  sons  and  issue  of  daughters  to  suc- 
ceed to  the  shares  of  the  deceased,  293 
Under  Will  of  Tradesman, 

testator's  real  and  personal  estate  to  constitute  his 
"  trust  property,"  314 

to  sell  real  estates  after  death  or  marriage  of  wife,  or 
sooner  with  her  consent,  in  the  meantime  to  let 
and  manage,  ib, 

to  pay  debts  not  barred  by  statute,  ib» 

to  permit  wife  to  carry  on  trade  and  to  employ  real  and 
personal  estate,  315,  333 

after  her  death,  &c.,  trustees  to  carry  it  on  if  they  think 
fit,  315,  334 

to  convert  personal  estate,  with  discretion  as  to  conti- 
nuing investments,  318 

to  sell  and  convert,  and  invest  proceeds,  334 

u3 
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TRUSTS  (eontimued). 

to  permit  wife,  during  widowhood,  to  reeeiTe  entire 
income,  ihe  maintaining  children,  319,  335 

on  majority  of  sons,  or  marriage  of  dan|^ars,  to  raise 
a  ram  for  advancement,  319,  337 

or,  with  their  consent,  to  retain  same  as  capital  for  car- 
rying on  the  business,  337 

**  tmsl  property"  (sabject  to  precedmg  directions), 
for  children  equally,  319,  336 

if  no  diildren,  income  for  wi&  for  life,  336 

then  to  testator's  next  of  kin,  td. 

Under  Will  of  Fa&mbr: 

wife  to  carry  on  farm;  manage  and  invest  personal 
estate,  368 

to  transfer  business  to  sons,  or  admit  them  to  a  share, 
369 

to  take  the  profits  and  income  charged  with  mainte- 
nance, &c.,  370 

on  marriage,  to  receive  an  annuity  and  deliver  up  trust- 
property,  ib, 

then  trust-property  to  vest  in  trustees,  with  like  powers, 
subject  thereto  to  be  converted  and  proceeds  in- 
vested, ib. 

for  children  equally,  with  accruer,  &c.,  371 
Or  A  Lboacy, 

to  trustees  to  invest  income  to  wife  for  life,  then  capital 
to  children  as  she  shaU  appoint;  in  default,  to  foil 
into  residue,  328--332 

Of  a  Stock  Lboact, 

for  niece  at  twenty-one,  or  marriage  with  consent,  in- 
terim dividends  for  maintenance,  157 

for  personal  maintenance  of  nephew,  at  cBsoretion  of 
trustees,  or  at  their  option  to  be  disposed  of  as 
part  of  the  personal  estate  to  prevent  creditors, 
&c.,  becoming  entitled  to  it,  157—165 

for  children  of  sister,  distribution  of  capital  postponed 
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TRUSTS  (eontittued). 

until  her  death,  or  there  oeaaes  to  be  any  proba- 
bility of  the  birth  of  a  fdtnre  child,  172 
for  nieces  and  their  children,  with  cross  limitations, 
and  a  direction  to  settle  income  to  their  separate 
use,  177 

USES.    See  Deviae. 

VALUATION : 

of  residuary  estate  to  be  made  within  —  months  after 
testator's  death,  336 

VESTING: 

absolute,  different  periods  of,  247 
at  testator's  death,  212,  355 

clause  for  postponement  of,  beyond  the  usual  period, 
299 

WIDOWHOOD : 

devise  of  estate  during,  260,  283 
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ACCRUER : 

clauses  of,  how  to  be  framed,  249 

should  be  extended  to  other$  as  well  as  tur- 

vivort,  250 
should  embrace  accroing  as  well  as  original 
shares,  251 

ACCUMULATION  OF  INCOME: 

trusts  for,  how  far  restrained  by  statute,  350 — 354 

if  term  exceeded,  good/^ro  tantOf  351 
implied  trusts  for,  within  the  statute,  ib. 
destination  of  income  released  from,  353 

ADMINISTRATORS.    See  Bxecuim. 

ADMITTANCE  : 

not  requisite  to  devise  of  copyholds,  15 

ADVANCEMENT.    See  Legacies, 

ALIENATION : 

how  far  it  may  be  restrained,  157 — 172 

ownership  of  income  may  be  made  to  cease  upon,  158 

power  of,  may  be  restrained  in  favour  of  defined  objects, 

160 
by  married  women,  may  be  restrained,  160,  167 
but  not  by  unmarried  women,  160 

ALIENS : 

how  for  incapable  of  making  a  will,  11 
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ANNUITIES : 

ordinary  modes  of  providing  for  payment  of,  97 

when  directed  to  be  purchased,  legatee,  unless  prohibited^ 

may  elect  to  reoeiye  yalue  of,  97 
as  to  period  of  commencement  of,  108 
appropriation  of  stock  to  answer,  ib, 
apportionment  of,  109 
as  to  legacy  duty  on,  181 

APPOINTMENT : 

advantages  of  giving  devisee  in  fee  a  power  of,  88.    See 
Power9, 

APPORTIONMENT : 

of  rents  and  annuities,  remarks  on  the  statute  of,  112 

ASSETS  : 

freehold  and  copyhold  estates  made  assets  for  payment  of 
simple  contract  debts,  117.     See  Charity. 

ATTESTATION : 

must  be  made  by  two  or  more  witnesses  present,  together 

with  the  testator,  20 
testator  and  witnesses  should  be  within  sight  and  hearing 

of  each  other,  23 
no  form  of,  necessary,  20 
but  a  formal  memorandum  of,  advisable,  24.     See  SignU' 

turCf  Witnesses. 

BANK  STOCK: 

as  to  conversion  of,  forming  part  of  a  residue,  230 — 234 
not  included  in  the  words  **  stocks  in  the  public  funds,"  231 

BANKRUPTCY : 

as  to  gift  over  upon,  159 

BEQUEST: 

specific,  operation  of  the  new  statute  upon,  42 

and  pecuniary,  distinction  between,  ib.    See  Re- 
siduary Bequest. 

BLIND  and  DEAF: 

persons  bom  such,  incapable  of  making  a  will,  9 
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CANCELLATION: 

doei  not  now  remfct  loileis  exeented  and  Attested^  S2 

CHARITY : 

deyiM  of  interest  in  land  to,  void,  327 
testator  sbonld  direct  legacies  to,  to  be  paid  out  of  per- 
sonal estate  not  consisting  of  chattels  real,  329 
equity  will  not  marshal  assets  in  fayour  of,  ib. 
bequest  of  money  to  be  laid  out  in  land  in  England  for, 
Toid,  ib, 

but  not  in  Scotland,  Ireland,  or  the  colonies, 

330 
certain  charities  excepted,  ib, 
no  restrietion  on  the  creation  of  a  peipetuid  tmst  in 

regard  to  personalty,  331 
on  ftilore  of  oljects  the  trust  eiseoated  typra,  ib. 

CHATTELS: 

creation  of  partial  interests  in,  InconTenient,  76 
effect  of  local  description  applied  to  bequest  of,  408 
real,  as  to  daose  diyesting  and  limiting  anew,  407 

CHILDREN : 

suggestions  in  regard  to  making  provisions  for,  71 
advancement  of,  and  loans  to,  72 
shares  of,  period  of  vesting,  ib, 
as  to  the  class  included  under  gifts  to,  173 — 176 
effect  of  expressions  to  extend  or  restrict  the  class,  175 
child  en  ventre  ea  mhe  regarded  as  a  child  in  esse,  176, 

300 
except  as  to  maintenance,  797 
unborn,  scheme  for  postponing  shares  of,  beyond  ma- 
jority, 308.     See  Lapse, 

CLASSES: 

members  of,  dying^  in  testator's  lifetime,  not  objects  of 
gifts,  296 

provision  should  be  made  for  disposition  of 
their  shares,  296,  297 
gifts  to,  where  too  remote,  302 
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CODICILS : 

cantioii  in  'pnpBinogf  81 
COLLECTOR : 

of  debts  and  reutB,  eKeoutor  may  emidoy,  323 
COLONIES : 

not  within  the  new  act,  46 
CONDITIONS : 

restraining  mairifige,  how  fiur  lawful,  356—359 
requiring  consent  to  marriage,  Toid  without  a  bequest 

over,  356 

except  in  certain  oases,  357 
distinction  in  reference  to  real  estate,  358 
how  afRected  bj  change  of  drcumstanoes  in  testator's 

lifetime,  359 
precedent  and  subsequent,  different  effects  of,  396 
becoming  impossible  to  be  performed,  397 
eflfect  of  gift  over  on  non-performanoe,  398 
what  amounts  to  a  gift  over,  401 
equity  will  relieve  against  forfeiture  upon  breach  of,  when, 

398—401 
strict  compliance  with,  when  Tequired,  402^-405 
CONSTRUCTION : 

uncertainty  of,  under  the  old  law,  3S 

of  words  importing  a  fiulure  of  issue,  40 

of  devises  to  trustees,  41 

under  new  act,  applies  only  to  wills  made  on  or  after 

January  1, 1838,  45 
what  words  embrace  real  estate,  90 
extent  of  particular  words  of  description : 

"  Lands,"  90 

**  messuage,"  91 

*'  premises,"  t^. 

"  share,"  92 

«  in  or  near  "  a  place,  ib» 
the  reference  to  occupancy  not  generally  reatrictiTe,  93 
nor  words  of  suggestion  or  affirmation,  ib, 
what  passes  by  words  referring  to  locality  and  occupancy, 

94 
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CONSTRUCTION  (eoii/mti«iO. 

word  **  otate  **  or  ''  propertj  "  would  eanj  fhe  fee  under 
the  old  law,  235 

notwiUiataiidiiis  ili  aaaodation  with  words 

of  locality,  ib, 
or  with  an  expreaa  devise  for  life  or  in 

fee,  237 
or  with  words  of  locality  and  an  express 

devise  in  fee,  238 
where  used synonymonslj with  '*  lands,"  ib. 
questions  on,  cannot  arise  under  the  new 
statute,  243 
woids  *'  goods,"  '*  effects,"  "  chattels,"  &c.,   «  in  or 

about  a  house,"  pass  what,  95,  407 
*'  personal  omamento,"  408 

of  gifts  to  "legal"  or  "personal  representatives,"  or  to 
"  executors  or  administrators,"  143 — 147 
to  illegitimate  children,  152 
CONTINGENCY: 

with  double  aspect,  gifts  over  upon,  maj  be  Toid  in  one 
event  and  good  in  another,  301 
CONTINGENT  INTERESTS,  devisable,  13 

CONTINGENT  REJMAINDERS  : 
destructible  nature  of,  381 
as  to  framing  tmste  for  preserving,  382 
equitable,  not  destructible,  383 
in  copyholds,  not  destructible,  384 
CONVERSION : 

trusto  for,  considerations  in  creating,  77 

do  not  prevent  parties  beneficially  entitled  from 
electing  to  take  the  property  as  land,  78 
propriety  of  declaration  that  unsold  real  estate  shall  be 

transmissible  as  personalty,  213 
remarks  on  tmste  for,  223 — 235 
trustees  should  have  power  to  postpone,  223 
income  of  estate  until  conversion  should  be  disposed  of, 
223,  234 
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COPYHOLDS : 

deyisee  or  surrenderee  may  now  deriae,  without  admit- 
tance, 15 

no  surrender  to  use  of  will  necessary  to  devise  of,  16 

pass  under  general  devise,  39,  345 

such  as  were  before  restrained  by  particular  custom,  now 
devisable,  16 

advantage  of  giving  a  devisee  in  fee  power  of  appointment, 
85 

and  creating  power  of  sale  instead  of  vesting  the  estate  in 
trustees  for  sale,  285 

CREDITOR : 

may  lose  his  claims  on  the  assets  by  delay,  105 
may  compel  legatees  to  refund,  107 
specialty,  preferred  to  creditor  by  simple  contract,  117 
by  simple  contract,  entitled  to  a  sale  of  the  estate,  119 
of  trade  carried  on  by  executors  has  no  claim  against  as- 
sets in  the  hands  of  legatees,  317 

CROSS  REMAINDERS : 
as  to  mode  of  limiting,  135 
nature  of,  136 

CUSTOMARY  ESTATES.     See  Copyholds. 

CY  PRES: 

doctrine  of,  307 

as  applied  to  charitable  trusts,  331 

DAUGHTERS : 

married,  shares  of,  should  be  exempted  firom  marital 

control,  73 
as  to  giving  life  interests  to  husbands  of,  75 
unmarried,  inalienable  provision  for,  cannot  be  made,  ib, 
marrying   during  minority,    sometimes  proper  to  give 

trustees  powers  of  settling  shares  of,  76 

DEAF  AND  BLIND : 

persons  bom  such,  incapable  of  making  a  will,  9 
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DEATH: 

of  defiieai  or  Iqgataes,  wotdB  pitnidiiig  for,  referable  to 
what  period,  294—298 

when  to  deatii  of  testator,  294 
when  to  BabeeqiK&t  period  of  dis- 

tribotkni,  295 
when  to  death  in  testator's  life- 
tunei  and  when  not,  295,  296 
DEBTS : 

ithen  land  is  sabjeeted  to  payment  of,  it  shoold  be  ascer- 
tained whether  it  is  to  form  the  primuy  fond,  79 
as  to  limiting  a  term  to  raise  money  for  payment  o^ 

116 
(simple  contract),  freehold  and  copyhold  estates  subject 

to,  117,  32& 
proTiaion  by  wiU  for  payment  of»  stiU  expedient,  117 
as  to  sale  or  mortgage  for  payment  of,  nndmr  decvee  in 

Chancery,  118 
when  satisfied  by  legacies,  217 

when  barred  by  statute,  not  revived  by  advertisements,  322 

nor  by  devise  in  trust  for  pay- 
ment, ib, 
but  under  a  devise  in  trust  for  payment,  the  time  nmning 

out,  wiU  not  constitute  a  bar,  ib, 
executor  may  employ  a  collector  of,  323.     See  Bxeeuior. 
DESCRIPTION.    See  Construeiion. 
DEVISE: 

general,  enlarged  operation  of,  15 

passes  leaseholds  and  copyholds,  39,  345 
and  mortgage  and  trust  estates,  uidess  the  limit- 
ations are  inconsistent,  83 
and  reversions  and  remainders,  340 
indefinite,  now  passes  the  fee,  39,  243 
specific,  operation  of  the  new  statute  upon,  42 
(lapsed  or  void)  estate  comprised  in,  now  passes  to 
duary  devisee,  35.    See  Lapse* 
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DEVISEE : 

and  hdr,  conilictiiig  clainui  of,  under  the  old  law,  123«  126 

under  the  new,  126 
DISCLAIMER: 

occanons  a  lapie,  191 

deed  not  essential  to,  420 

by  tnuteee  to  pieserte,  and  of  terms,  shoeld  be  proenred, 

ib. 
oourae  to  be  taken  where  trustee  refiises,  ib, 
effect  of,  421 
DISCOVERTURE : 

interests  of,  unprotected  without  a  dense  of  cesser,  or  a 
gift  over  on  alienation,.  254,  349 
DOMICIL : 

law  of,  determines  the  disposition  of  moreable  property,  3 
DOWER: 

in  case  of  marriage  subsequent  to  January  1,  1834,  pro- 
vision for  wife  out  of  real  estate  will  ezdnde  her 
from  dower  thereout,  310 

but  not  a  provision  out  of  personalty  or  other 
real  estate,  unless  aooompaoied  by  an  ex- 
press declaration,  311 
testator  may  annul  his  widow's  dafaa  to,  without  ndtisti- 

tnting  any  benefit,  ib, 
distinction  between  legal  and  equitable  interests  as  to, 
abolished,  ib. 

«  EFFECTS."    See  Comtruetion. 
ENTAIL : 

what  may  be  the  subject  of,  13 
EQUITABLE  PROPERTY : 

Tests  in  new  trustees  by  force  of  their  appointment,  190 
*'  ESTATE."     See  Construction. 
ESTATE  PER  AUTER  VIE : 

stiU  devisable,  16.  See  Quan  TemaU  in  JM. 
ESTATE  TAIL.  See  Lt^tM,  TmmU  in  Ttdi.  . 
EXECUTION.    See  Signattire. 
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EXECUTOR : 

ai  to  legadM  to,  149 

oommitt  devoiUmit  by  paying  legatee  before  creditor,  105 

liaXnlitj  of,  to  perform  ooveiiants  in  leases,  106 

dMmld  require  what  security  firom  legatees  against  future 
claims,  t^. 

may  daim  reimbursement  from  legatees,  107 

should  retain  assets  a  reasonable  time,  ib. 

executors  or  administrators  now  not  entitled  to  residue 
for  their  own  benefit,  143 

gifts  to  ''  executors  or  administrators  '*  how  construed,  ii. 
when  construed  to  mean  next  of  kin,  145 
when  words  of  limitation,  ib, 

not  justified  in  carrying  on  testator's  trade  without  au- 
thority, 315 

liable  to  loss  and  not  entitled  to  gain  consequent  on  doing 
so,  ib. 

it  desirous  to  do  so,  should  file  a  bill  in  equity,  ib, 

in  trading,  personally  liable  to  third  persons,  316 

will  should  provide  against  executor's  declining,  and  au- 
thorize him  to  relinquish  trade,  ib. 

may  employ  what  quantum  of  capital,  ib. 

must  carry  on  trade  gratuitously,  but  may  employ  a  third 
person  with  a  salary,  317 

not  authorized  to  pay  debts  barred  by  statute,  321 

may  employ  a  collector  of  debts  or  rents,  323.      See 
Debtgf  Legaeieg. 
EXECUTORY  INTERESTS,  devisable,  13 
EXECUTORY  LIMITATIONS : 

after  estate  tail,  not  void  for  remoteness,  302 

FEE,  now  passes  without  words  of  limitation,  39 
FELONS : 

cannot  dispose  of  personal  estate  by  will,  10 
qu€Bre  as  to  real  estate,  ib. 

de  ««,  disability  of,  confined  to  personal  estate,  ib. 
FORFEITURE.     See  Condititnu. 
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GESTATION :  • 

period  of,  allowed  only  in  the  rule  against  perpetoitiesi 

where  it  exists,  300 
donble  period  of,  allowable,  ib. 
GRANDCHILDREN : 

gift  to,  when  too  remote,  303 

HEIR: 

now  takes  as  purchaser  under  ancestor's  devise,  89 
HEIR  LOOMS : 

as  to  vesting  of,  407 

ILLEGITIMATE  CHILDREN : 

construction  of  gifts  to,  152 

rate  of  legacy  duty  on  gifts  to,  154 

doctrine  of  maintenance  as  applicable  to,  197 
INCOME : 

where  the  vesting  is  postponed,  should  be  disposed  of,  80 

of  estate  directed  to  be  sold,  until  sale  will  belong  to 
whom,  224—234 
INDEMNITY : 

to  be  required  by  executor  firom  legatees,  105,  106 

effect  of  usual  clauses  of,  to  trustees,  342 

special  clauses  of,  where  expedient,  342 
INFANTS : 

incapable  of  making  a  will,  8 

as  to  payment  of  legacies  to,  147 

as  to  conveyance  of  legal  esti^  by,  under  a  decree  for 
sale  for  payment  of  debts,  118 

en  ventre  ea  m^e  considered  as  an  ctI  sting  object,  1 76, 300 
INSOLVENCY : 

gift  over  upon,  159 

how  far  insolvency  of  object  affects  discretionary  powers 
of  trustees,  ib. 
INSTRUCTIONS : 

for  wills  should  now  be  executed  and  attested,  86 
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INTERLINEATION :  • 

miut  now  be  CKecated  and  attested,  32 

IRELAND: 

trustees  may  lend  money  on  nal  seoorities  in,  nnder  di- 
rection of  Conit  of  Chancery,  151 
ISSUE: 

words  importing  a  ISuhire  of,  how  to  be  oonstmed  under 

new  act,  40 
Court  of  Equity  will  Ubemto  a  ftmd  when  the  probability 
of,  has  ceased,  173 

JOINT  TENANT : 

as  snch,  cannot  devise,  bat  his  will  may  now  operate  after 
sererance  or  sarriTonfaip,  14 
JUDGMENTS : 

appoii^ee  nnder  a  will  exempt  from,  where,  88 

'*  LANDS/'    See  Chngiruethn. 
LAPSE: 

what,  nnder  the  old  Uw,  33 

how  altered  by  the  new,  in  regard  to  gifts  to  diildren  or 

issne  of  testator,  and  estates  tail,  34 — 37 
doctrine  of ,  as  to  gifts  to  dasses,  37 
legacies  payable  out  of  personal  estate,  122 
roles  as  to  lapse  of  legacies  charged  on  land  under  old 

law,  123—126 
new  law  as  to  gifts  of  land  lapsing  or  foiling,  126 
illnstration  of,  126 
cases  not  within,  127 
by  disclaimer  of  tmstees,  191 
should  be  provided  against,  293 
LEASEHOLDS: 

pass  under  general  derise,  39,  345 
as  to  conversion  of,  forming  part  of  a  residiie,  230—234 
LEGACIES: 

to  be  paid  in  twelve  montiiB  from  testator's  death,  104 
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LEGACIES  (continued). 

executor  may  pay  them  sooner,  104 

suggestion  as  to  taking  security  from  legatees  to  refund, 

105 
as  to  limiting  a  term  to  raise  money  for  payment  of,  116 
vested,  carry  interest  fit>m  time  of  payment,  194, 195 
it  should  be  shewn  if  intended  to  carry  interest  from  tes- 
tator's death,  195 
payable  out  of  land  not  subjected  to  debts,  carry  interest 

from  testator's  death,  ib. 
interest  on,  to  infimts.    See  Maint^nm^e. 
when  a  satis&ction  of  debts,  217 

of  servants'  wages,  219 
to  children  by  parent  or  otlier  person  m  ioco  parentis 
(notwithstanding  the  existence  of  the  D»ther)  satisfied 
by  advancements  subsequent  to  will,  368.    See  /»- 
fant9, 
LEGACY  DUTY: 

on  gifts  to  illegitimate  children,  154 
money  appropriated  for  payment  of,  not  liable  to  duty,  181 
LEGATEES: 

liability  of,  to  refund,  106 

for  life  of  chattels,  security  can  be  required  fh»m,  where, 

210 
of  pecuniary  legacy  liable  to  be  defeated  by  subsequent 
contingency,  no  security  can  be  required  from  fib, 
LIVE  STOCK: 

creation  of  partial  interest  in,  inconvenient,  75 
LOCALITY.    See  Construction. 
LONG  ANNUITIES: 

as  to  Gonyersion  of,  228,.  229,  233 
will  pass  under  the  words  ''the  whole  of' the. remainder  of 
my  dividends,"  228 

MAINTENANCE : 

of  iolluts,  provision  should  be  made  for,  73 

infant  legatees  entitled  to  interest  of  legacies  for,  196 
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BfAINTENAKCE  (eimimued). 

express  direction  to  aocnnmlate  will  not  ezdade  them, 
ib. 

nor  partial  provision  for,  ib. 

express  allowance  for  may  be  increased,  if  insofficient,  196, 
197 

doctrine  of,  not  extended  to  adults,  197 
MARINERS  AND  SEAMEN : 

new  statute  does  not  affect  wills  of,  19 
MARK.    See  Signature. 
MARRIAGE.    See  ConditunUf  Revocation, 
MARRIED  WOMEN: 

incapable  of  making  a  wiU  except  in  certain  cases,  8 

may  be  restrained  from  alienation,  167.     See  Alienation, 
Tnut. 
'*  MESSUAGE."     See  Conetruetion. 
MINORS.     See  Infante,  Maintenance. 
MORTMAIN.    See  Charity. 
MORTGAGE. 

suggestions  where  testator's  property  is  under,  78 

as  to  devisee's  claim  to  exoneration  of  testator's  estates 
in,  78,  246 

personal  estate  applicable,  79 

should  not  be  deyised  in  strict  settiement  without  a  power 
of  sale,  ib. 

what  passes  by  the  word  '^  mortgages,"  84.     SeeDemee. 
MORTGAGEE : 

effect  of  general  derise  by,  83 

NAME  AND  ARMS : 

as  to  clauses  injoining  assumption  of,  394 — 396 
operation  of  clause  in  a  given  case,  405 
NEXT  OF  KIN : 

where  entitied  under  gift  to  **  legal  or  personal  repre- 
sentatives," 144 
to    "  executors  or  a^biinistra. 
tors,  145 
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NEXT  OF  KIN  (eotUkiMed). 

whether  wife  and  representatives  of  next  of  kin  entitled 

under  gift  to,  146 
should  be  shewn  whether  gift  to,  is  to  eitend  to  such  as 

answer  the  description  at  testator's  death,  or  when 

the  gift  takes  effect,  336 

OBLITERATION: 

vtkxut  be  executed  and  attested,  32 
OCCUPANCY.    See  OotutrueHon, 
"  OTHERS."    See  "  Survivorg/* 
OUTLAWS^  in  personal  actions  cannot  dispose  of  personal 

estate  by  will,  10 

PERPETUITIES : 

rule  against,  300  to  308 

gifts    exceeding,   cannot  be  moulded  according  to 
events,  301 

application  of,  to  powers  of  selection  and  distribution, 
304 

gifts  exceeding,  sometimes  rendered  Valid  by  cypres 
doctrine,  307 
PERSONAL  ESTATE : 
aasimilated  with  real,  6 

effedt  of  particular  words  in  the  description  of,  347.    See 
CoiuiruetUm, 
POWERS : 

of  appomtment,  may  be  exercised  by  will  without  reference 

to  them,  17 

unless  confined  to  specific  objects,  ib, 
advantage  of  reserving,  to  a  devisee  in  fee,  88 
general,  may  be  exercised  by  will  although  they  do  not 

arise  until  after  will  is  made,  semble,  18 
must  be  executed  and  attested  according  to  the  statute,  26 
useless  to  make  requisitions  as  to  execution  of,  &c.,  101 
of  selection  and  distribution,  perpetuity  role  applied  to, 

304.     See  Truitte: 

X 
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*'  PREMISES/'     See  Cotutruetiom. 
PROPERTY : 

after-aoquired,  pmes  by  will,  12, 15 

word  "  property."    See  Comitrueium^ 
PUBLICATION : 

abolished,  22,  24 

QUASI  TENANT  IN  TAIL : 

power  of  teftamentary  dispontioii  by,  impliedly  denied, 
16 

REAL  ESTATE : 

paaaes,  under  what  words.    See  CmUrueiietu 
REFUNDING.     See  Legaeiee. 
REMAINDERS  AND  REVERSIONS : 

pass  by  general  devise,  346 
REPRESENTATIVES : 

gifts  to  '*  legal  or  personal,''  how  oonstmed,  143 — 147 
**•  legal  representatives,"  when  words  of  limitation,  145 
RESIDUE : 

lapsed  devise  fiiUs  into,  36 

it  should  be  shewn  whether  it  is  to  be  converted  or  not, 
77 
REVERSIONARY  INTERESTS : 

trustees  should  have  a  discretion  as  to  sale  of,  289 
and  as  to  acynstment  of  eq[aities  between  owner  of  and 
tenant  for  life,  290 
REVERSIONS.    See  Bemakiden, 
REVIVAL : 

of  revoked  will  must  be  effiscted  by  re-ezeoatbn,  or  by  a 
oodidl  expressing  an  intention  to  revive,  33 
REVOCATION : 

under  new  act  absolute  by  marriage  of  testator,  except  as 
to  testamentary  iqppoiiitments  in  certain  caaea,  29, 
132  ^ 

not  prevented  by  declaration  that  will  ahall,  notwithstand- 
ing marriage,  continue  in  force,  30 
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REVOCATION  (etmtmued), 

on  tiie  gnrand  of  a  change  of  circumstances,  abolished, 

ib. 
by  conveyanoe,  abolished ,  except  so  for  as  the  conveyance 

operates  on  the  testator's  ownership,  31 
burning,  tearing,  &c.,  a  revocation,  though  unattested,  if 

done  animo  revoeandif  ib, 
marriage  no  revocation  under  the  old  law,  when,  132, 

133 
clause  of,  useful  in  certain  instances,  258 
RIGHT  OP  ENTRY  : 
may  be  devised,  13 

SALE: 

remarks  on  trusts  for,  223  to  235.     See  Conversion. 
SATISFACTION : 

doctrine  of,  217  to  220,  368.     See  Debts,  Legacies. 
SEALING : 

no  longer  requisite,  86 
SEAMEN.     See  Mariners. 
SECURITIES : 

cannot  be  varied  by  trustees  without  authority,  198 

whether  devise  by  mortgagee  of  **  securities  for  money," 
passes  the  legal  estate,  84 
SEPARATE  USE : 

trusts  for,  during  ftitnre  coverture,  vaUd,  163  to  172 
SERVANTS : 

debts  to,  for  wages,  whether  satisfied  by  legacies,  219 
SHARES : 

undivided,  in  real  estate  inconvenient,  78 

word  **  share."    See  Construction. 
SIGNATURE : 

should  be  at  the  foot  or  end  of  the  will,  20,  85, 98 

a  mark  (but  not  a  seal)  sufficient,  21 

if  the  will  has  been  signed  in  the  absence  of  the  wit- 
nesses, testator  should  acknowledge  his  signature  to 
them,  ib. 

X  2 
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SIGNATURE  (eonimmed). 

not  flwumtiil  that  the  penon  ngning  for  the  testator  or 
the  witnesaes,  should  know  the  nature  of  the  docn- 
ment,  22 

witnesses  should  rign  at  tiie  foot  of  memcnraiidnm  of 
tsstation,  26.     See  Mteitaium. 
SOLDIERS : 

new  statnte  does  not  aifoot  wills  of,  19 
SPECIFIC  GIFT: 

operation  of  new  statute  upon,  42,  43 
STATUTES  CITED: 

13  Ed.  1,  c.  1,  de  donis,  14 

32  Hen.  8,  c.  1,  wills,  12 

34  &  35  Hen.  8,  c.  5,  wills,  ib. 

5  &  6  Ed.  6,  c.  11,  treavm,  10 

29  Car.  2,  c.  3,  of  frands,  19,  23,  28,  29,  32 

11  Geo.  2,  c.  19,  payment  of  rents,  109 

25  Geo.  2,  c.  26,  gift  to  attesting  witness,  86 

12  Geo.  3,  c.  20,  attunt,  10 

36  Geo.  3,  e.  52,  legacy  dnty,  147,  181 

39  &  40  Geo.  3,  c.  98,  accumulation  of  income,  350 

54  Geo.  3,  c.  145,  petty  treason  and  folony,  10 

10  Geo.  4,  c.  7,  Catholic  relief,  12 

1  Will.  4,  c.  40,  executors,  143 

1  Will.  4,  c.  47,  conveyance  by  infant  devisee  or  heir,  118 

I  Will.  4,  c.  60,  infant  trustees,  188 

3  &  4  Will.  4,  c.  27,  limitations,  13 

3  &  4  Will.  4,  c.  74,  fines  and  recoveries  (England),  14,40 

3  &  4  Will.  4,  c.  108,  real  assets,  117 

3  &  4  Will.  4,  c.  105,  dower,  88,  310 

3  &  4  Will.  4,  c.  106,  inheritance,  89 

4  &  5  Will.  4,  c.  29,  investment  by  trustees  on  lands  in 

Ireland,  96,  151 

4  &  5  Will.  4,  c«  92,  fines  and  recoveries  (Ireland),  14,40 

5  5c  6  Will.  4,  c.  62,  abolition  of  unnecessary  oaths,  24 

6  &  7  Will.  4,  c.  22,  apportionment  of  rents,  &c.,   at 

length,  109 
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STATUTES  CITED  {continued). 

6  &  7  WiJl,  4f  c.  76|  mnnidpal  oopporations,  11 

7  Will.  4  &  1  Vict.  c.  26,  wills,  pammg  at  length,  51 
2  &  3  Vict.  c.  11,  JQdgDMnti,  88 

2  &  3  Vict.  c.  60,  infimt  devisee  or  heir,  118 
STOCK : 

appropriatioii  of,  to  aaswer  annuities,  108 

legacies  of,  not  pecuniary,  151 
SUCCESSION : 

Frem^  law  of,  4 
SURE£NDER : 

to  use  of  will,  mmecessary  in  any  case,  16 
"SURVIVORS": 

words,  inaccorate  in  limiting  cross  remainders,  136,  138 

held  to  mean  '^  others,''  where,  189 

should  be  avoided  or  clearly  explained,  248 

**  survivor''  not  construed  <<  other,"  250 
SURVIVORSHIP : 

refers  to  what  period,  248 

TENANT  IN  TAIL ; 

devise  of,  if  he  afterwards  acquire  the  fee,  now  effectual, 
14 

conditions  precedent  bind,  but  he  may  destroy  conditions 
subsequent,  396 
TRADE: 

as  to  executor  carrying  on.     See  Eseeutor. 
TREASON : 

persons  attainted  of,  disqualified  from  making  a  will,  10 
TRUSTS : 

by  what  words  created,  129 
TRUST  ESTATES : 

pass  by  general  devise,  when,  83 
TRUSTEES : 

construction  of  devise  to,  41 

discretionary  powers  off  in  certain  cases  should  be  ample* 
80 
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TRUSTEES  {eoiUimied), 
peooniaiy  allowanoe  tOt  80 
effect  of  general  deviie  by,  83 
M  to  ezprenion  '*  trosteee  or  trustee  for  the  time  being/' 

115 
power  of  appointingy  Bhoold  be  inierted  wfaerefer  Hie 

tmsti  are  likely  to  last,  187 
should  ocmtain  a  dauBe  enabling 

the  old  trastees  to  retire,  ib, 

should  be  Tested  in  ee&tuit  que 

trtut  or  in  the  retiiiiig   or 

continuing  trustee,  188 

or  in  executors  or  administrators  for 

the  time  being  of  testator,  ib» 

trustee  refusing  to  act  M  IMim  not  a  trustee  djesirous  to 

be  discharged,  189 
where  a  single  trustee  is  appointed,  he  should  be  em- 
powered to  nominate  additional  as  well  as  substituted 
trustees,  ib. 
effect  of  disclaimer  by,  191 
cannot  vary  securities  without  authority,  98 
as  to  dense  indemnifying,  342 

UNBORN  PERSONS : 

gifts  to,  where  void  for  remoteness,  303,  304 

life  interest  may  be  giren  to,  but  a  gift  over  tofiieir  issue 
is  Yoid,  305 

but  a  gift  oyer  to  other  persons  within  the  line  of  per- 
petuity is  valid,  306 

schemes  for  postponing  shares  of,  beyond  majority,  308 
UNSOUND  MIND : 

persons  of,  incapable  of  making  a  wHl,  8 

VESTING ; 

as  to  postponement  of,  79 

express  direction  as  to,  desirable,  212 

scheme  for  postponement  of,  308 
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VOID  DEVISES  t 

property  oompriied  nndar,  now  ftJla  into  rendne,  34 

WIDOW : 

oonsideratbns  in  proriding  for,  70 
position  of,  in  regard  to  testator's  children,  ib. 
sometimes  desirable    to   give  her  a  power  to  modify 
children's  shares,  71 
WILLS : 

new  statute  does  not  apply  to  wills  made  before  January 
1,  1838,  45 

nnlen  re*ezecated,  46 
who  are  incapable  of  making,  8 
the  several  sheets  of,  should  be  attached  at  the  time  of 

execution,  22 
e?ery  disposition  in,  should  be  complete  in  itself,  182 
may  be  composed  of  several  papers,  capable  of  standing 
together,  258 
WITNESSES : 

two  or  more  to  attest  and  subscribe  a  will,  20 
number  of,  not  restricted,  23 
incompetency  of,  does  not  invalidate  will,  25 
as  to  selection  of,  25,  85 

creditors  and  executors  admissible,  86.    See  Atieitation, 
SigtuUure. 


THE    END. 
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